Table of Contents – Part 3 of 4
Sales/Use Tax-Related Filings & Related Legal Documents
ACMA Written Testimony, House Hearing Post-Wayfair decision
ACMA Supplemental Letter, House Hearing Post-Wayfair decision
Brann & Isaacson Letter to Vermont re: State Sales Tax Collection
Vermont Wayfair Notice
Post-Wayfair Draft Bill Proposal
Supreme Court Decision on South Dakota v. Wayfair, Inc.
Suggested Simplifications for Remote Sales Tax Collection
ACMA Follow-up Letter to Multistate Tax Commission
Tax Foundation's Post-Wayfair Options for States
ACMA Member Crutchfield's Opposition to MA's Motion to Dismiss
Post-Wayfair Draft Legislation
ACMA Remote Sales Tax Letter to House, Senate Leadership
Senators State Sales Tax Letter
ACMA Legal Letter to Department of Tax and Fee Administration
Tax Letter from Rep. Anna Eshoo, Oct. 2018
TruST Coalition Calls on 116th Congress to Act

Before the
United States House of Representatives
Committee on the Judiciary

Hearing:
Examining the Wayfair decision and its Ramifications for
Consumers and Small Businesses
July 24, 2018

Written Testimony of the
American Catalog Mailers Association

Hamilton Davison
President & Executive Director
American Catalog Mailers Association, Inc.
PO Box 41211
Providence, RI 02940-1211
800-509-9514

1

Introduction
Chairman Goodlatte, Ranking Member Nadler and Members of the Committee, ACMA
appreciates the opportunity to submit written testimony to the committee in light of the
recent Supreme Court ruling in South Dakota v. Wayfair, et al. My name is Hamilton
Davison and I run the American Catalog Mailers Association (ACMA), a trade
association for businesses that depend on the printed catalog, which I founded in 2007.
We respectfully request this testimony be made part of the official committee hearing
record.
The ACMA is a nonprofit organization established under Section 501(c)(6) of the
Internal Revenue Code. The ACMA is the leading trade association in the United States
representing the interests of businesses, individuals, and organizations engaged in and
supporting cataloging. The ACMA was created to advocate for catalog publishers and
their suppliers on public policy issues with material financial impact.
Sales tax requirements are a major concern for catalog- and remote-selling merchants
as many of the companies operating in this space are small- and medium-sized
businesses, exactly the type that are often considered the backbone of American
employment, particularly in terms of the creation of new jobs. The reversal of over a
half-century of legal precedent, without replacing it with a clear test of when a business
must begin tax collection and without the states responding in a unified approach to
alleviate the burdens on remote retailers to begin tax collection, throws the entire
remote selling community into disarray and uncertainty. This makes it very hard to
operate a successful and durable business.
As sellers of goods to both consumers and businesses, catalogs make a variety of
products available that are not sold in traditional brick and mortar retail stores. Catalogs
also cater to rural residents, older and infirm Americans, and provide products that are
highly specialized or available only remotely. Catalogs provide access to products that
would not be otherwise available for consumers. Moreover, catalogs create important
market access to the consumer for all types of small manufacturers, importers,
inventors, distributors and others who lack the scope or resources to sell to traditional
retail chains that have requirements, trade terms or systems capabilities well beyond
many smaller and mid-sized companies.
Catalog sales remain a vital part of the economy. More than one-half of Americans shop
using catalogs. More than 9,000 companies use catalogs to make sales. Catalogs
remain relevant today among all ages of consumers and have historically received the
highest order response from consumers among any marketing medium. Catalogs
provide hard to find and specialty items, allowing consumers to discretely purchase
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items that might be difficult or sometimes embarrassing to purchase from traditional
outlets. A variety of social and cultural benefits are made possible by catalogs.1
Catalog marketing has traditionally been a strong sector for entrepreneurial business
formation. Many of the largest names in cataloging all started out as small “kitchen
table” operators. Given the growth potential and uniqueness of the catalog business
model, investor interest in both catalog and e-commerce has at times been very high.
Hundreds of private equity firms indicate an investment interest in this sector of the
economy. Interestingly, since the June 21st Quill reversal, equity transactions have been
placed on hold indicating the widespread uncertainty brought forward by this decision;
further evidence that clarification of the rules going forward is critically important.
A wide variety of products are sold via catalogs; virtually any product is available
through catalog sellers. Catalogers are retailers that compete for purchases with all
types of other retail outlets and sales channels. As retailers, they operate on tight
margins even when doing large volumes. Catalog companies also operate sophisticated
e-commerce sites and while a majority of orders come in online, most catalog marketers
believe it is still the traditional mailed catalog that generates orders. Still, industrywide,
more than 10% of orders still come in via the U.S. Mail. At some companies, over a third
of their inbound order flow is through the mail. These are orders with checks included
for payment. Sales tax calculations present a special complication for customers who
must calculate the correct sales taxes due before writing and mailing a check.
In addition to being consumer focused, some catalogers also sell to businesses. About
a quarter of all catalog companies indicate they sell their goods to businesses
exclusively (B2B). This presents another special circumstance as businesses
traditionally claim exemptions for a portion or all their purchases. Historically, use tax
remittance for business consumption of product has been very high already, with
various studies indicating more than 90% of applicable business use tax is collected.
For the entire class of B2B remote sellers, there is the real prospect that additional
costs are imposed on these B2B companies without any new net sales tax being
generated. The variability in state nonprofit and exempt-from-tax definitions presents
another obstacle.

Uncertain Future
The removal of a bright line physical presence test that was established under Quill
means it is unclear at present what rules and regulations are to apply. Will these be
uniform nationwide? Will these apply retroactively? With substantial lead times for the
creation and production of catalogs, catalogers are asking our association what will be
necessary to comply with laws or regulations going forward. Frankly, it is hard to advise
1
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them as little certainty exists. State legislatures are reportedly being hastily called back
into session to pass laws to enable collection. Some states are seeking to make these
changes effective immediately, with little or no notice. Other states have indicated they
will seek retroactive collections, some going back to 2017 or earlier.
Catalogers are greatly concerned that new rules may be impossible to comply with,
present enormous new complexity and cost, or simply be unclear and contradictory.
Small companies, sometimes without even a full-time bookkeeper, wonder how they will
have the people and the sophistication required to stay in compliance. Others have
already determined they cannot easily obey laws in some states, such as in Colorado
where it is now necessary to send over 70 checks each month to 70 different
addresses. Some remote sellers have already ceased sales in those states they deem
too difficult or burdensome to comply with altogether.
Even companies that have substantial sophistication and resources are concerned
about the difficulty and cost to conform. All companies are concerned about the lead
time to obey regulations as some states have served as little as less than a week’s
notice before companies must comply with complex new rules. It is virtually impossible
to make changes with such short notice.

Customer Confusion
All of this gets magnified when considering the catalog customer. Consumers are not
always aware that they have use tax responsibilities when sales taxes are not collected.
There has been no education of the public by states as to consumer obligations under
the past regulatory regime. Now this sea change requires a massive shift in consumer
behavior. We hope states will set aside some resources to educate their citizenry about
these changes and not leave it simply to remote sellers to inform and educate. Without
a Congressional mandate to do so, however, this seems unlikely.
Integrating software to legacy systems is also a substantial concern as virtually every
catalog company has had to integrate custom software solutions to keep their business
functioning properly. What’s more, installing a new web-enabled module brings
substantive costs because the module must interface with virtually every system and
process at any given catalog company. Even for the largest companies, the costs of
compliance and maintenance will be substantial. Unlike some claims to the contrary,
software alone does not solve the problem; on the contrary, it represents an enormous
additional financial and operational burden. When consumers send in checks with
orders, software does not help at all, as many of these consumers either lack highspeed internet access or the knowledge and comfort with making online purchases. The
receipt of checks presents special challenges in complying with the tax rules of multiple
jurisdictions.
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On average, about 10% of catalog purchases are made by mailed-in orders with checks
enclosed. If customers incorrectly determine the taxable or exempt status of the
purchase or the applicable tax rate on the order form, the seller is confronted with a
difficult task: When the customer underpays the tax, the seller must either return the
check to the customer, absorb the loss and pay the additional tax due directly, or issue
an additional bill for the balance due. Normally, the amount at issue ensures that it
would not be economical to seek the underpayment from the customer. Therefore, the
seller picks up the tax and naturally, the small underpayments can add up for the
cataloger.
On the flip side, customer overpayments present a special headache: The seller must
either pay back the tax to the customer or send the overpayment on to the state or
locality. The seller can never keep that overpayment, even if to offset underpayments
from other customers, because state laws prohibit retention of sales tax collected under
any circumstances. As for the customers, they cannot easily seek refunds for
overpayments because of the time and difficulty of seeking refunds under state laws.
There’s little hope of a uniform taxing standard, even with the Supreme Court’s
admonishment that the Streamlined Sales and Use Tax Agreement (SSUTA) model be
used. In fact, the Streamlined Sales Tax Governing Board can make any changes it
wishes to the SSUTA simply by a vote of revenue officers from states without any vote
or input from merchants affected. The history of the SSUTA is that it progressively
weakens simplifications to encourage non-member states to join the SSUTA. With the
Quill protection now destroyed, states cannot be expected to seek any additional
simplifications or uniformity. The “Wayfair protections” written in Justice Kennedy’s
majority decision can be easily watered down or withdrawn while a state still complies
with SSUTA in general.

Considerable Complexities
The concept of “plug and play” software that spans the multiple systems (website,
order management, payment, etc.) affected by sales tax compliance efforts, is a myth.2
Setting up a system to collect sales and use tax in a given state is a major
software project of the type that usually goes over budget and beyond the scheduled
completion date.
When catalog retailers use order management software systems created by vendors
like Avalara or Vertex, these vendors’ tax lookup modules must be integrated into every
system that interacts with customers and the customer’s order for the cataloger to be
able to collect sales tax correctly. To ease the integration process, some of these
vendors build communication protocols that facilitate the transfer of information –
2
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sometimes referred to as “integration modules.” But such models are not compatible
with a retailer’s systems without significant work to customize and integrate the software
and the retailer’s existing systems. It becomes a major software project requiring
resources, testing, correction and ongoing maintenance.
Consider all that is necessary for the cataloger: Programming is required to determine
when to pass information to the module that looks up the sales tax rate associated with
an item. More programming is called for to retrieve data from the retailer’s system to be
passed to the sales tax lookup module. Then further programming is necessary to
receive and store information back from the sales tax lookup module.
Yet more programming is called for to be able to display and act on the information,
including events such as sales tax holidays. No third-party software vendors can do
such programming to truly integrate their software with the retailer’s systems; rather, all
of this work must happen inside the retailer’s software systems.

Financial Hardships
Consider remote retailers with annual sales of $5 million to $50 million: They are faced
with the need to spend between $80,000 and $290,000 to set up and fully integrate
such sales tax software programs.3 The integration is needed to bridge their website,
call center and customer service/returns systems. The set-up costs are in addition to the
estimated $20,000 to $50,000 in annual fees of the third-party software provider as well
as the annual internal costs of maintenance, updates and audit representation,
estimated to be $57,500 to $260,000 for companies of this size. None of this includes
the substantial executive time required to supervise and direct such a project or the staff
training of customer-facing personnel who must explain all of this to customers.
Consider this example, which is actually one of many that can be significantly expensive
to the cataloger: Despite software vendors’ vast offerings, the bulk of the work must be
handled by the cataloger or online retailer. That work includes creating a requirements
document and the project plan to coordinate the work between the different
programmers working on the call center and order entry software, which are maintained
by separate engineering teams.
Other in-house-created necessities include origination of a cross-reference table that
maps the products a retailer sells to the sales tax software’s proprietary Tax Codes.
Although most software providers have their own proprietary Tax Codes that represent
a grouping of goods and services, the catalog retailer still must create the crossreference table correctly, because if the wrong tax code is sent to the sales tax software
provider, it could result in the wrong tax being applied. Then the retailer is liable for this
difference if audited. There can be a significant startup cost for retailers to map their
products to the sales tax software provider’s Tax Codes.
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If Improperly Handled, These Changes May Result in a
Net Decrease in Revenues
The Government Accountability Office (GAO) recently completed a study indicating that
the total new revenues expected from widespread remote seller sales tax collection will
amount to no more than an additional 2% to 4% in new state and municipal revenues.4
The GAO also noted the significant compliance costs that can be levied on remote
sellers. Since these companies and their employees pay all manner of taxes currently,
anything that undermines significantly the financial performance or employment levels
of remote sellers may actually represent a new loss of revenues as these companies’
corporate, payroll and employee-generated expenses are reduced.
It won’t take much of a reduction in an industry segment estimated to be $300 billion
(not including e-commerce revenues) to cause a net loss in tax receipts. When all other
remote sellers are considered, improper handling of this issue going forward puts even
more state and local revenues at risk.

ACMA Efforts To Remove The Uncertainty
Soon after the Supreme Court issued the Wayfair decision, the states began
announcing their enforcement intentions. After the Supreme Court issued its opinion on
June 21, 2018, four states (Hawaii, Kentucky, Massachusetts, and Vermont) almost
immediately announced that they required catalogers and other online retailers to begin
collection of their states’ sales tax on July 1. One state, Mississippi, demanded
registration and collection of the sales tax on June 21, 2018, lest the companies be
liable for tax going back to December 1, 2017, well before the Wayfair opinion was
issued and even before the Supreme Court decided to review the South Dakota
Supreme Court decision.
What was particularly surprising to the ACMA is that the states made these
announcements before the South Dakota v. Wayfair case was final. Indeed, at the
present time it is not a final decision, and the litigants in the case have the opportunity to
show on remand to the South Dakota courts that tax collection presents an undue
burden. Clearly, ACMA’s members have not had an adequate opportunity to develop
appropriate tax collection systems for the various states, given the complexities in tax
collection. A couple days’ notice is simply not doable, and itself presents a significant
burden on interstate commerce.
ACMA’s attorneys have made known the ACMA’s concerns to the Commissioner of the
Vermont Department of Taxes on June 29, two days after the Commissioner’s
announcement that the Department demanded tax collection. See attachment #1 below
dated June 29th from Martin Eisenstein. The Commissioner flatly rejected this effort to
push back the start date for tax collection. See attachment #2 below dated July 5, 2018,
4
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from Will Baker, Director of the Tax Unit, of the Vermont Department of Taxes. Asking
companies to do the impossible under penalty of liability for taxes that are not their
liability in the first place, together with potential penalties and interest for failure to
collect and remit the taxes, is not in keeping with notions of fair play in our system.
Vermont is not alone. The other states identified above demand the impossible—
collection of taxes as of June 21 and July 1, as well as at least two states
(Massachusetts and Mississippi) threaten retroactive application of their taxes and other
states, such as Maine, have yet to announce whether they will apply their laws
retroactively.
ACMA has made other efforts with the States and National Association of Certified
Service Providers to provide for an orderly start date for tax collection based upon the
principles outlined in the Wayfair decision, which included, in the words of the Supreme
Court, a system that “standardizes taxes to reduce administrative and compliance
costs,” and as is the case for the states that have adopted the SSUTA “provides sellers
access to sales tax administration software paid for by the state. Sellers who choose to
use such software are immune from tax.”
I attach a July 19 submission from ACMA’s counsel to the Executive Director of the
SSTGB (attachment #3) and a July 10 letter from ACMA’s lawyers to counsel for the
National Association of Certified Service Providers (attachment #4). This submission
and letter request a grace period for tax collection and that the SSUTA states and the
Certified Service Providers (CSPs) fulfill the promise of free software and immunity for
audit liability when retailers use the same. There is no assurance that the SSUTA states
will continue to provide free software. Moreover, there is no uniform start date for
required collection of sales tax among the SSUTA states. Kentucky and Vermont tax
agencies state that the obligation begins on July 1, while North Dakota and Wisconsin
set their start date for October 1 and Georgia and Iowa have a start date of January 1.
Thus far, the SSUTA Governing Board appears not be to announcing a uniform date for
tax collection.
The attachments to the July 19 letter of ACMA’s counsel to the SSTGB describe the
good faith efforts of three remote retailers (Company A, B and C) to develop an
operating sales tax collection system for the various states. For the reasons described
in those attachments, each of these companies, whether small or large, are not in a
position to implement properly functioning tax collections systems until 2019.
Nevertheless, as discussed above there are many states that insist on tax collection
prior to that date.

Legislation Urgently Needed
While the Supreme Court clearly stated that the 1992 physical presence standard from
Quill was overruled, the Court did not lay out an action plan for next steps – nor was it
required to. In his dissenting opinion, Chief Justice Roberts said, “Nothing in today’s
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decision precludes Congress from continuing to seek a legislative solution. But by
suddenly changing the ground rules, the Court may have waylaid Congress’s
consideration of the issue….state officials can be expected to redirect their attention
from working with Congress on a national solution, to securing new tax revenue from
remote retailers.”
Indeed, Congress must act swiftly to pass legislation that clarifies the rules of the road
going forward post-Wayfair. ACMA members and other remote sellers would like to see
Congress pass a seemingly simple set of rules that will allow remote sellers to affect
sales tax collections on every transaction they do:
1. A grace period of one year before new rules are effective to provide remote
retailers time to adjust to the new regulatory reality.
2. One rate per state that is no more than the average sales tax rate statewide.
3. One return per state, and only one annual filing per state.
4. One audit per state, or one comprehensive audit conducted by the retailer’s
home state shared with all other jurisdictions.
5. One set of product classifications across all states.
6. One definition of sales – net sales dollars collected after all discounts, with
common rules about applying discounts, shipping and handling charges, and
uniform rounding rules applied consistently to all transactions.
7. Consistent small seller exclusion rules, and consistent treatment of rules for
marketplaces.
8. When good faith efforts are made to properly collect taxes including reasonable
efforts to correct any over or under payments, no penalties against sellers for the
mis-collection of taxes, including indemnification against law suits.
9. Where CSP software providers are used, they are held accountable for errors
and omissions - not the seller of record.
10. Reasonable, fair compensation to sellers for direct collection costs plus an
additional reasonable percentage of taxes collected for associated soft costs.
11. No retroactivity to any prior collection start dates.
12. Access to the more neutral federal court system to provide fairness and balance
in adjudicating revenue department rulings and pronouncements.
It is critical that effective dates to be used are far enough in the future so a majority of
merchants can comply. In fact, with some states seeking immediate compliance, the
scenario for widespread violations has already been established, as it is impossible to react
in days or weeks to the additional burdens and demands created. Moreover, for many
merchants, the fall and holiday periods are their busiest time of the year. Some companies
do more than three quarters of their entire revenue in the last three calendar months.
These are “all hands on deck” times for companies that are already stretched to maximum
capacity. Promulgating new requirements to be effective at exactly the busiest time of the
year will be particularly crippling and will inflict unnecessary damage on affected
companies. Congress must specify that new regulations should take effect after February
2019, with at least six months public notice of the regulations before they become effective.
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Retroactivity is also an enormous issue. Obviously, until the Supreme Court changed
the law, there were no obligations and requirements on remote sellers without nexus to
collect in a given geography. Attempting to make the responsibility for taxes retroactive
puts an unreasonable financial burden on the companies impacted and throws into
question their entire standing as a going concern, making them unfinanceable or
insolvent. Congress must explicitly take retroactivity off the table.
Some products are defined differently by different taxing jurisdictions, making it difficult
for multi-category remote sellers to properly code their inventory to map to the correct
tax rates. Even for merchants who seek to comply with laws and regulations, this
absence of exactitude virtually guarantees mistakes will be made in ever-changing,
dynamic inventories. Remote sellers will be creating unknown and unquantifiable future
liabilities that will weaken their ability to properly finance their businesses.
The prospect of virtually unlimited audits from 46 tax-collecting states, 562 sovereign
native nations, and over 10,000 separate municipal taxing jurisdictions is indeed
daunting. Remote sellers imagine commissioned “bounty hunters” demanding to enter
their business locations at will to inspect their books and records, digging in until they
find something they can claim to get a return on their time. Congress must specify a
centralized audit mechanism to spare these companies from ceaseless harassment and
inspection.
There is no standard in determining what the taxable amount of the transaction actually
is. Some companies tax on gross sales before discounts while others use net sales.
Some include freight and handling while others do not. Some specify rounding rules not
found in any mathematics textbook. There is enormous variation in how transactions are
to be handled and tax collections are to be made, all of which need Congress to clarify
going forward to create a uniform standard used across the land.
CSPs have long claimed they have the software capable of making this change easy
and painless for remote sellers. Now is the time to challenge them to step up and show
just how they plan to accomplish this. Moreover, if a remote seller employs a CSP to
collect taxes, the remote seller should not be liable for any mistakes made by that CSP.
States must also consider the significant cost of CSPs and provide compensation to
offset this cost. Congress needs to address these issues too.
Congress can act now and minimize confusion as thousands of different solutions,
requirements and approaches will get adopted without federal clarification. While some
of these can be expected to be challenged in court, this is an expensive, inefficient and
time consuming approach that will damage both companies and governments as it
saddles them with unnecessary additional costs.
ACMA is open to a variety of different approaches and solutions to the present
uncertainty. Certainly, some workable alternatives have been discussed that we can
support. Catalogers are open to considering other new approaches as well. However,
absent Congress clarifying exactly which rules apply following this sea change, the
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prospect for businesses and consumer harm is enormous. Remote selling, including
catalog and Internet marketing, has obviously been a bright spot in our national
economy for decades. It is critical that Congress protects this important engine of
grown, entrepreneurial wealth creation and consumer product diversity that has
developed to keep this massive change manageable and the new tax receipts being
sought achievable. Thank you for your sensitivity and attention to this issue.
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ACMA - ATTACHMENT #1

ACMA ATTACHMENT #2

ACMA ATTACHMENT #3

ACMA ATTACHMENT #4

July 30, 2018
The Honorable Bob Goodlatte
Chairman, Judiciary Committee
U.S. House of Representatives
2138 Rayburn House Office Building
Washington, D.C. 20515
Dear Chairman Goodlatte:
Further to our written testimony for the public record from last week’s Committee
hearing, “Examining the Wayfair decision and its Ramifications for Consumers and
Small Businesses,” we felt the hearing lacked input from the types of remote sellers
who will be most seriously impacted by the Court’s decision, and respectfully request
this additional testimony be made part of the official committee hearing record. We
are also encouraging other companies with evidence in contrast to claims made
during the hearing to submit their facts on this matter as well.
As the attached memorandum from ACMA tax counsel Martin Eisenstein overviews,
as things are currently developing, that there are a wide variety of effective dates
being sought by states. This situation is unfolding in anything but an orderly way.
Please see also Mr. Eisenstein’s letter to the Executive Director of the Streamlined
Sales Tax Governing Board for further discussion of the timing and complications
necessary to comply.
The hearing also suggested it is cheap and easy to install software and commence
collections (statement of witness Lary Sinewitz, Executive Vice President,
BrandsMart). Our members’ experience so far is that this is well off the mark. Early
cost quotes coming in are running well in excess of the $35,000 total cost cited by
Mr. Sinewitz.
For instance, one company provided the following estimates. They are a northeast
based catalog and e-commerce retailer with one store and a business in excess of
$500MM/year. The company, who approached us after the hearing, said it received
the following cost quotes:
Internal Programming Cost (year 1 only) - $356,000
External license + software implementation (also year 1 only) - $342,000
Annual external maintenance fee (year 2 and beyond) - $108,000
American Catalog Mailers Assn, Inc. A Washington, DC-based 501(c)(6) www.catalogmailers.org 1-800-509-9514
Business Office: PO Box 41211, Providence RI 02940-1211
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This is obviously a far cry from $35,000. Also note that this doesn't include software
for processing and storing exempt certificates.
Another much smaller company, a Massachusetts-based furniture manufacturer (not
selling through Wayfair) with $1MM in sales and 13 employees admitted they have
struggled in recent years but now are profitable. However, after reading the Supreme
Court’s decision in Wayfair, it decided to close down. The owner told me just last
week “rather than deal with the ramifications of the Wayfair decision, we have
decided to stop all remote sales. It is just too complicated for us.”
To add to his company’s complications, the owner noted that the sales tax issue is
just the tip of the iceberg in some states. For several years, Pennsylvania “chased us
for Foreign Franchise Tax, which is a capital asset tax paid for the privilege of doing
business in Pennsylvania. Any firm registering for sales tax in Pennsylvania would
also be liable for this tax.”
This company executive also noted that with little or no clarity as to the total cost and
liability laid open after the Wayfair, et al. decision, and given that the range of risks
are simply too great and the unknowns too many to embark on trying to comply, it
was just easier to throw in the towel at this point. Since entrepreneurial business
formation is the genesis of a future remote sales tax base, the chilling affect on
emerging companies and future new business formation should be concerning to all.
The ramifications of this massive change are significant. These stories are further
testament that Congress must do something right away or risk losing dozens if not
hundreds of companies like these.
Sincerely,
Hamilton Davison
President & Executive Director
American Catalog Mailers Association

/attachments
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M E M O R A N D U M
The Realities of State Tax Collection Enforcement
Several of the witnesses at the Judiciary Committee’s hearing on July 24, 2018 left the
impression that the state tax agencies are acting in an “orderly fashion” so that there is not
“chaos” for Internet retailers, catalogers, and other remote retailers as a result of the U.S.
Supreme Court’s decision in Wayfair. This is anything but the case, given my experience, and
the experience of my firm, who (on a daily basis) are advising clients and monitoring the actions
of states.
First of all, the public announcements of states as to when required sales tax collection is
expected to begin is all over the place. The states of Hawaii HI web page, Kentucky KY web
page and Vermont VT web page, with a few days’ notice, required retailers who satisfy the
state’s economic nexus standard to collect tax on July 1, 2018. Both Kentucky and Vermont are
members of the SSUTA. Yet, the SSUTA Governing Board announced on June 21, 2018 that
the Streamlined States would “work with the business community to ensure that implementation
of the decision is fair, efficient and transparent.” Streamlined Sales Tax Governing Board, Inc.
(6/21/18)
Second, some states state that they expect collection on October 1, 2018. These include
the states of Alabama AL web page, Illinois H.B. 3342, Minnesota MN web page, North Dakota
ND web page, and Wisconsin WI web page, while] have announced a target date for collection
of October 1. This is so despite presentations to the SSUTA Governing Board that October 1,
2018 was not a realistic date to implement sales tax collection. See attached statement to
Governing Board dated July 19, 2018. Indiana, Minnesota, North Dakota, Utah, and Wisconsin
are SSUTA members.
Third, the states of Iowa IA web page, Nebraska NE web page and Georgia H.B. 61
announced a collection date of January 1, 2019, and the state of Texas announced a date at some
point in 2019.
Fourth, there are other states that have not made a public announcement, except that they
have stated in negotiations with my firm that they expect to impose retroactive liability on
companies. These states are Massachusetts and Mississippi.
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Fifth, there are other states that have laws that can be read to extend to the full reach of
the Constitution and that have not announced the start date of collection. They may or may not
seek to enforce their laws retroactively. The states are silent thus far. These include California,
Colorado, Maine, Michigan, New Jersey, New York, and Ohio.
In short, even the states that have adopted the Streamlined Sales Tax Agreement are all
over the place, so Internet retailers are left with the predicament of trying to collect the various
states’ taxes with differing start dates, some of which are impossible to satisfy. The collection of
a states’ sales tax by October 1 under the circumstances that most remote retailers face in
adopting and implementing tax collection systems is not doable for most, but it is impossible to
collect taxes on July 1, or indeed, even retroactively. If the states proceed against remote
retailers, as they have threatened, the retailers face the exposure of significant liability for tax
that is not their own in the first place.

CONFIDENTIAL

PLEASE SUPPORT COMMONSENSE LEGISLATION TO ADDRESS WAYFAIR COMPLIANCE
Background
On June 21, 2018, the Supreme Court reversed the longstanding rule that States may not impose
sales tax collection duties on remote sellers with no physical presence in the taxing State. Since
then, more than half of U.S. states have moved to require remote sellers to collect sales tax.
The Court acknowledged that eliminating the physical presence rule was a watershed change for
the industry: “[T]he physical presence rule has permitted startups . . . to use the Internet as a
means to grow without exposing them to the daunting complexity and . . . obstacles of nationwide
sales tax collection.” Compliance with the new rule is not straightforward. There are over 10,000
sales tax jurisdictions, each with different rates, rules, exemptions, product definitions, thresholds
for liability and the power to audit. Compliance software is, as the Court’s dissent noted, “still in its
infancy, and its capabilities and expense are subject to debate.”
Below is a framework for legislation that would help remote sellers overcome these compliance
difficulties. It is not a messaging vehicle. Its purposely modest provisions are designed to garner
broad support in order to provide practical, timely and needed relief in the marketplace.
Model Legislation








Retroactivity Ban: Because remote sellers did not collect sales tax prior to Wayfair,
retroactive application would require businesses to pay the tax out-of-pocket. Most states
claim that they have no plans for retroactive enforcement, but some states are already
attempting to apply the Wayfair ruling retroactively, including Massachusetts and Florida.
but a formal ban against retroactive liability would bring clarity to this critical issue and set
remote sellers’ minds at ease. Define a remote seller as one without clearly established
physical presence to avoid thorny issues of what specifically constitutes physical presence.
Sense of Congress on State Tax Code Simplification: Longstanding efforts to get
states to simplify their tax codes have met with limited success. A sense of Congress
calling for simplification will help reinvigorate simplification efforts and give them
momentum. Such simplification is essential to alleviating burdens on interstate commerce,
particularly for Internet sellers who must learn and comply with all the local rules
nationwide.
Safe Harbor for Good Faith Compliance: Retailers are moving with alacrity to replace
proprietary legacy software systems that cannot handle complex exemptions or zip-codes
that span multiple local taxing jurisdictions. In the meantime, retailers should be
temporarily permitted to collect using the lowest combined state & local rate in a zip-code
and to disregard complex exemptions (provided customers may seek a refund from the
state).
Protection from Unintended Consequences in Areas Other Than Sales Tax: Provide
explicitly that the mere fact of a company registering to collect sales tax is not, of itself, a
relevant factor in determining whether the company also has an obligation to apportion
income and pay business activity taxes. Such direct taxes raise totally different policy
considerations and nexus for them should be analyzed independently.
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South Dakota, like many States, taxes the retail sales of goods and services in the State. Sellers are required to collect and remit the tax to
the State, but if they do not then in-state consumers are responsible
for paying a use tax at the same rate. Under National Bellas Hess,
Inc. v. Department of Revenue of Ill., 386 U. S. 753, and Quill Corp. v.
North Dakota, 504 U. S. 298, South Dakota may not require a business that has no physical presence in the State to collect its sales tax.
Consumer compliance rates are notoriously low, however, and it is
estimated that Bellas Hess and Quill cause South Dakota to lose between $48 and $58 million annually. Concerned about the erosion of
its sales tax base and corresponding loss of critical funding for state
and local services, the South Dakota Legislature enacted a law requiring out-of-state sellers to collect and remit sales tax “as if the
seller had a physical presence in the State.” The Act covers only
sellers that, on an annual basis, deliver more than $100,000 of goods
or services into the State or engage in 200 or more separate transactions for the delivery of goods or services into the State. Respondents, top online retailers with no employees or real estate in South
Dakota, each meet the Act’s minimum sales or transactions requirement, but do not collect the State’s sales tax. South Dakota filed suit
in state court, seeking a declaration that the Act’s requirements are
valid and applicable to respondents and an injunction requiring respondents to register for licenses to collect and remit the sales tax.
Respondents sought summary judgment, arguing that the Act is unconstitutional. The trial court granted their motion. The State Supreme Court affirmed on the ground that Quill is controlling precedent.
Held: Because the physical presence rule of Quill is unsound and incorrect, Quill Corp. v. North Dakota, 504 U. S. 298, and National Bellas
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Hess, Inc. v. Department of Revenue of Ill., 386 U. S. 753, are overruled. Pp. 5–24.
(a) An understanding of this Court’s Commerce Clause principles
and their application to state taxes is instructive here. Pp. 5–9.
(1) Two primary principles mark the boundaries of a State’s authority to regulate interstate commerce: State regulations may not
discriminate against interstate commerce; and States may not impose undue burdens on interstate commerce. These principles guide
the courts in adjudicating challenges to state laws under the Commerce Clause. Pp. 5–7.
(2) They also animate Commerce Clause precedents addressing
the validity of state taxes, which will be sustained so long as they (1)
apply to an activity with a substantial nexus with the taxing State,
(2) are fairly apportioned, (3) do not discriminate against interstate
commerce, and (4) are fairly related to the services the State provides. See Complete Auto Transit, Inc. v. Brady, 430 U. S. 274, 279.
Before Complete Auto, the Court held in Bellas Hess that a “seller
whose only connection with customers in the State is by common carrier or . . . mail” lacked the requisite minimum contacts with the
State required by the Due Process Clause and the Commerce Clause,
and that unless the retailer maintained a physical presence in the
State, the State lacked the power to require that retailer to collect a
local tax. 386 U. S., at 758. In Quill, the Court overruled the due
process holding, but not the Commerce Clause holding, grounding the
physical presence rule in Complete Auto’s requirement that a tax
have a “substantial nexus” with the activity being taxed. Pp. 7–9.
(b) The physical presence rule has long been criticized as giving
out-of-state sellers an advantage. Each year, it becomes further removed from economic reality and results in significant revenue losses
to the States. These critiques underscore that the rule, both as first
formulated and as applied today, is an incorrect interpretation of the
Commerce Clause. Pp. 9–17.
(1) Quill is flawed on its own terms. First, the physical presence
rule is not a necessary interpretation of Complete Auto’s nexus requirement. That requirement is “closely related,” Bellas Hess, 386
U. S. at 756, to the due process requirement that there be “some definite link, some minimum connection, between a state and the person,
property or transaction it seeks to tax.” Miller Brothers Co. v. Maryland, 347 U. S. 340, 344–345. And, as Quill itself recognized, a business need not have a physical presence in a State to satisfy the demands of due process. When considering whether a State may levy a
tax, Due Process and Commerce Clause standards, though not identical or coterminous, have significant parallels. The reasons given in
Quill for rejecting the physical presence rule for due process purposes
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apply as well to the question whether physical presence is a requisite
for an out-of-state seller’s liability to remit sales taxes. Other aspects
of the Court’s doctrine can better and more accurately address potential burdens on interstate commerce, whether or not Quill’s physical
presence rule is satisfied.
Second, Quill creates rather than resolves market distortions. In
effect, it is a judicially created tax shelter for businesses that limit
their physical presence in a State but sell their goods and services to
the State’s consumers, something that has become easier and more
prevalent as technology has advanced. The rule also produces an incentive to avoid physical presence in multiple States, affecting development that might be efficient or desirable.
Third, Quill imposes the sort of arbitrary, formalistic distinction
that the Court’s modern Commerce Clause precedents disavow in favor of “a sensitive, case-by-case analysis of purposes and effects,”
West Lynn Creamery, Inc. v. Healy, 512 U. S. 186, 201. It treats economically identical actors differently for arbitrary reasons. For example, a business that maintains a few items of inventory in a small
warehouse in a State is required to collect and remit a tax on all of its
sales in the State, while a seller with a pervasive Internet presence
cannot be subject to the same tax for the sales of the same items.
Pp. 10–14.
(2) When the day-to-day functions of marketing and distribution
in the modern economy are considered, it becomes evident that
Quill’s physical presence rule is artificial, not just “at its edges,” 504
U. S. at 315, but in its entirety. Modern e-commerce does not align
analytically with a test that relies on the sort of physical presence defined in Quill. And the Court should not maintain a rule that ignores
substantial virtual connections to the State. Pp. 14–15.
(3) The physical presence rule of Bellas Hess and Quill is also an
extraordinary imposition by the Judiciary on States’ authority to collect taxes and perform critical public functions. Forty-one States, two
Territories, and the District of Columbia have asked the Court to reject Quill’s test. Helping respondents’ customers evade a lawful tax
unfairly shifts an increased share of the taxes to those consumers
who buy from competitors with a physical presence in the State. It is
essential to public confidence in the tax system that the Court avoid
creating inequitable exceptions. And it is also essential to the confidence placed in the Court’s Commerce Clause decisions. By giving
some online retailers an arbitrary advantage over their competitors
who collect state sales taxes, Quill’s physical presence rule has limited States’ ability to seek long-term prosperity and has prevented
market participants from competing on an even playing field.
Pp. 16–17.
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(c) Stare decisis can no longer support the Court’s prohibition of a
valid exercise of the States’ sovereign power. If it becomes apparent
that the Court’s Commerce Clause decisions prohibit the States from
exercising their lawful sovereign powers, the Court should be vigilant
in correcting the error. It is inconsistent with this Court’s proper role
to ask Congress to address a false constitutional premise of this
Court’s own creation. The Internet revolution has made Quill’s original error all the more egregious and harmful. The Quill Court did
not have before it the present realities of the interstate marketplace,
where the Internet’s prevalence and power have changed the dynamics of the national economy. The expansion of e-commerce has also
increased the revenue shortfall faced by States seeking to collect
their sales and use taxes, leading the South Dakota Legislature to
declare an emergency. The argument, moreover, that the physical
presence rule is clear and easy to apply is unsound, as attempts to
apply the physical presence rule to online retail sales have proved
unworkable.
Because the physical presence rule as defined by Quill is no longer
a clear or easily applicable standard, arguments for reliance based on
its clarity are misplaced. Stare decisis may accommodate “legitimate
reliance interest[s],” United States v. Ross, 456 U. S. 798, 824, but a
business “is in no position to found a constitutional right . . . on the
practical opportunities for tax avoidance,” Nelson v. Sears, Roebuck &
Co., 312 U. S. 359, 366. Startups and small businesses may benefit
from the physical presence rule, but here South Dakota affords small
merchants a reasonable degree of protection. Finally, other aspects
of the Court’s Commerce Clause doctrine can protect against any undue burden on interstate commerce, taking into consideration the
small businesses, startups, or others who engage in commerce across
state lines. The potential for such issues to arise in some later case
cannot justify retaining an artificial, anachronistic rule that deprives
States of vast revenues from major businesses. Pp. 17–22.
(d) In the absence of Quill and Bellas Hess, the first prong of the
Complete Auto test simply asks whether the tax applies to an activity
with a substantial nexus with the taxing State, 430 U. S., at 279.
Here, the nexus is clearly sufficient. The Act applies only to sellers
who engage in a significant quantity of business in the State, and respondents are large, national companies that undoubtedly maintain
an extensive virtual presence. Any remaining claims regarding the
Commerce Clause’s application in the absence of Quill and Bellas
Hess may be addressed in the first instance on remand. Pp. 22–23.

2017 S.D. 56, 901 N. W. 2d 754, vacated and remanded.
KENNEDY, J., delivered the opinion of the Court, in which THOMAS,
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GINSBURG, ALITO, and GORSUCH, JJ., joined. THOMAS, J., and GORSUCH,
J., filed concurring opinions. ROBERTS, C. J., filed a dissenting opinion,
in which BREYER, SOTOMAYOR, and KAGAN, JJ., joined.
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JUSTICE KENNEDY delivered the opinion of the Court.
When a consumer purchases goods or services, the
consumer’s State often imposes a sales tax. This case
requires the Court to determine when an out-of-state
seller can be required to collect and remit that tax. All
concede that taxing the sales in question here is lawful.
The question is whether the out-of-state seller can be held
responsible for its payment, and this turns on a proper
interpretation of the Commerce Clause, U. S. Const.,
Art. I, §8, cl. 3.
In two earlier cases the Court held that an out-of-state
seller’s liability to collect and remit the tax to the consum
er’s State depended on whether the seller had a physical
presence in that State, but that mere shipment of goods
into the consumer’s State, following an order from a cata
log, did not satisfy the physical presence requirement.
National Bellas Hess, Inc. v. Department of Revenue of Ill.,
386 U. S. 753 (1967); Quill Corp. v. North Dakota, 504
U. S. 298 (1992). The Court granted certiorari here to
reconsider the scope and validity of the physical presence
rule mandated by those cases.
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I
Like most States, South Dakota has a sales tax. It taxes
the retail sales of goods and services in the State. S. D.
Codified Laws §§10–45–2, 10–45–4 (2010 and Supp. 2017).
Sellers are generally required to collect and remit this tax
to the Department of Revenue. §10–45–27.3. If for some
reason the sales tax is not remitted by the seller, then in
state consumers are separately responsible for paying a
use tax at the same rate. See §§10–46–2, 10–46–4, 10–46–
6. Many States employ this kind of complementary sales
and use tax regime.
Under this Court’s decisions in Bellas Hess and Quill,
South Dakota may not require a business to collect its
sales tax if the business lacks a physical presence in the
State. Without that physical presence, South Dakota
instead must rely on its residents to pay the use tax owed
on their purchases from out-of-state sellers. “[T]he im
practicability of [this] collection from the multitude of
individual purchasers is obvious.” National Geographic
Soc. v. California Bd. of Equalization, 430 U. S. 551, 555
(1977). And consumer compliance rates are notoriously
low. See, e.g., GAO, Report to Congressional Requesters:
Sales Taxes, States Could Gain Revenue from Expanded
Authority, but Businesses Are Likely to Experience Com
pliance Costs 5 (GAO–18–114, Nov. 2017) (Sales Taxes
Report); California State Bd. of Equalization, Revenue
Estimate: Electronic Commerce and Mail Order Sales 7
(2013) (Table 3) (estimating a 4 percent collection rate). It
is estimated that Bellas Hess and Quill cause the States to
lose between $8 and $33 billion every year. See Sales
Taxes Report, at 11–12 (estimating $8 to $13 billion); Brief
for Petitioner 34–35 (citing estimates of $23 and $33.9
billion). In South Dakota alone, the Department of Reve
nue estimates revenue loss at $48 to $58 million annually.
App. 24. Particularly because South Dakota has no state
income tax, it must put substantial reliance on its sales
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and use taxes for the revenue necessary to fund essential
services. Those taxes account for over 60 percent of its
general fund.
In 2016, South Dakota confronted the serious inequity
Quill imposes by enacting S. 106—“An Act to provide for
the collection of sales taxes from certain remote sellers, to
establish certain Legislative findings, and to declare an
emergency.” S. 106, 2016 Leg. Assembly, 91st Sess. (S. D.
2016) (S. B. 106). The legislature found that the inability
to collect sales tax from remote sellers was “seriously
eroding the sales tax base” and “causing revenue losses
and imminent harm . . . through the loss of critical fund
ing for state and local services.” §8(1). The legislature
also declared an emergency: “Whereas, this Act is neces
sary for the support of the state government and its exist
ing public institutions, an emergency is hereby declared to
exist.” §9. Fearing further erosion of the tax base,
the legislature expressed its intention to “apply South
Dakota’s sales and use tax obligations to the limit of
federal and state constitutional doctrines” and noted the
urgent need for this Court to reconsider its precedents.
§§8(11), (8).
To that end, the Act requires out-of-state sellers to
collect and remit sales tax “as if the seller had a physical
presence in the state.” §1. The Act applies only to sellers
that, on an annual basis, deliver more than $100,000 of
goods or services into the State or engage in 200 or more
separate transactions for the delivery of goods or services
into the State. Ibid. The Act also forecloses the retroac
tive application of this requirement and provides means
for the Act to be appropriately stayed until the constitu
tionality of the law has been clearly established. §§5, 3,
8(10).
Respondents Wayfair, Inc., Overstock.com, Inc., and
Newegg, Inc., are merchants with no employees or real
estate in South Dakota. Wayfair, Inc., is a leading online
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retailer of home goods and furniture and had net revenues
of over $4.7 billion last year. Overstock.com, Inc., is one of
the top online retailers in the United States, selling a wide
variety of products from home goods and furniture to
clothing and jewelry; and it had net revenues of over $1.7
billion last year. Newegg, Inc., is a major online retailer of
consumer electronics in the United States. Each of these
three companies ships its goods directly to purchasers
throughout the United States, including South Dakota.
Each easily meets the minimum sales or transactions
requirement of the Act, but none collects South Dakota
sales tax. 2017 S. D. 56, ¶¶ 10–11, 901 N. W. 2d 754, 759–
760.
Pursuant to the Act’s provisions for expeditious judicial
review, South Dakota filed a declaratory judgment action
against respondents in state court, seeking a declaration
that the requirements of the Act are valid and applicable
to respondents and an injunction requiring respondents to
register for licenses to collect and remit sales tax. App. 11,
30. Respondents moved for summary judgment, arguing
that the Act is unconstitutional. 901 N. W. 2d, at 759–
760. South Dakota conceded that the Act cannot survive
under Bellas Hess and Quill but asserted the importance,
indeed the necessity, of asking this Court to review those
earlier decisions in light of current economic realities. 901
N. W. 2d, at 760; see also S. B. 106, §8. The trial court
granted summary judgment to respondents. App. to Pet.
for Cert. 17a.
The South Dakota Supreme Court affirmed. It stated:
“However persuasive the State’s arguments on the merits
of revisiting the issue, Quill has not been overruled [and]
remains the controlling precedent on the issue of Com
merce Clause limitations on interstate collection of sales
and use taxes.” 901 N. W. 2d, at 761. This Court granted
certiorari. 583 U. S. ___ (2018).
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II
The Constitution grants Congress the power “[t]o regu
late Commerce . . . among the several States.” Art. I, §8,
cl. 3. The Commerce Clause “reflect[s] a central concern of
the Framers that was an immediate reason for calling the
Constitutional Convention: the conviction that in order to
succeed, the new Union would have to avoid the tenden
cies toward economic Balkanization that had plagued
relations among the Colonies and later among the States
under the Articles of Confederation.” Hughes v. Oklahoma, 441 U. S. 322, 325–326 (1979). Although the Com
merce Clause is written as an affirmative grant of authority
to Congress, this Court has long held that in some
instances it imposes limitations on the States absent
congressional action. Of course, when Congress exercises
its power to regulate commerce by enacting legislation, the
legislation controls. Southern Pacific Co. v. Arizona ex rel.
Sullivan, 325 U. S. 761, 769 (1945). But this Court has
observed that “in general Congress has left it to the courts
to formulate the rules” to preserve “the free flow of inter
state commerce.” Id., at 770.
To understand the issue presented in this case, it is
instructive first to survey the general development of this
Court’s Commerce Clause principles and then to review
the application of those principles to state taxes.
A
From early in its history, a central function of this Court
has been to adjudicate disputes that require interpretation
of the Commerce Clause in order to determine its mean
ing, its reach, and the extent to which it limits state regu
lations of commerce. Gibbons v. Ogden, 9 Wheat. 1 (1824),
began setting the course by defining the meaning of com
merce. Chief Justice Marshall explained that commerce
included both “the interchange of commodities” and “com
mercial intercourse.” Id., at 189, 193. A concurring opin
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ion further stated that Congress had the exclusive power
to regulate commerce. See id., at 236 (opinion of Johnson,
J.). Had that latter submission prevailed and States been
denied the power of concurrent regulation, history might
have seen sweeping federal regulations at an early date
that foreclosed the States from experimentation with laws
and policies of their own, or, on the other hand, proposals
to reexamine Gibbons’ broad definition of commerce to
accommodate the necessity of allowing States the power to
enact laws to implement the political will of their people.
Just five years after Gibbons, however, in another opin
ion by Chief Justice Marshall, the Court sustained what in
substance was a state regulation of interstate commerce.
In Willson v. Black Bird Creek Marsh Co., 2 Pet. 245
(1829), the Court allowed a State to dam and bank a
stream that was part of an interstate water system, an
action that likely would have been an impermissible in
trusion on the national power over commerce had it been
the rule that only Congress could regulate in that sphere.
See id., at 252. Thus, by implication at least, the Court
indicated that the power to regulate commerce in some
circumstances was held by the States and Congress con
currently. And so both a broad interpretation of interstate
commerce and the concurrent regulatory power of the
States can be traced to Gibbons and Willson.
Over the next few decades, the Court refined the doc
trine to accommodate the necessary balance between state
and federal power. In Cooley v. Board of Wardens of Port
of Philadelphia ex rel. Soc. for Relief of Distressed Pilots,
12 How. 299 (1852), the Court addressed local laws regu
lating river pilots who operated in interstate waters and
guided many ships on interstate or foreign voyages. The
Court held that, while Congress surely could regulate on
this subject had it chosen to act, the State, too, could
regulate. The Court distinguished between those subjects
that by their nature “imperatively deman[d] a single
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uniform rule, operating equally on the commerce of the
United States,” and those that “deman[d] th[e] diversity,
which alone can meet . . . local necessities.” Id., at 319.
Though considerable uncertainties were yet to be over
come, these precedents still laid the groundwork for the
analytical framework that now prevails for Commerce
Clause cases.
This Court’s doctrine has developed further with time.
Modern precedents rest upon two primary principles that
mark the boundaries of a State’s authority to regulate
interstate commerce. First, state regulations may not
discriminate against interstate commerce; and second,
States may not impose undue burdens on interstate com
merce. State laws that discriminate against interstate
commerce face “a virtually per se rule of invalidity.”
Granholm v. Heald, 544 U. S. 460, 476 (2005) (internal
quotation marks omitted). State laws that “regulat[e]
even-handedly to effectuate a legitimate local public inter
est . . . will be upheld unless the burden imposed on such
commerce is clearly excessive in relation to the putative
local benefits.” Pike v. Bruce Church, Inc., 397 U. S. 137,
142 (1970); see also Southern Pacific, supra, at 779. Although subject to exceptions and variations, see, e.g.,
Hughes v. Alexandria Scrap Corp., 426 U. S. 794 (1976);
Brown-Forman Distillers Corp. v. New York State Liquor
Authority, 476 U. S. 573 (1986), these two principles guide
the courts in adjudicating cases challenging state laws
under the Commerce Clause.
B
These principles also animate the Court’s Commerce
Clause precedents addressing the validity of state taxes.
The Court explained the now-accepted framework for state
taxation in Complete Auto Transit, Inc. v. Brady, 430 U. S.
274 (1977). The Court held that a State “may tax exclu
sively interstate commerce so long as the tax does not
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create any effect forbidden by the Commerce Clause.” Id.,
at 285. After all, “interstate commerce may be required to
pay its fair share of state taxes.” D. H. Holmes Co. v.
McNamara, 486 U. S. 24, 31 (1988). The Court will sus
tain a tax so long as it (1) applies to an activity with a
substantial nexus with the taxing State, (2) is fairly ap
portioned, (3) does not discriminate against interstate
commerce, and (4) is fairly related to the services the State
provides. See Complete Auto, supra, at 279.
Before Complete Auto, the Court had addressed a chal
lenge to an Illinois tax that required out-of-state retailers
to collect and remit taxes on sales made to consumers who
purchased goods for use within Illinois. Bellas Hess, 386
U. S., at 754–755. The Court held that a mail-order com
pany “whose only connection with customers in the State
is by common carrier or the United States mail” lacked the
requisite minimum contacts with the State required by
both the Due Process Clause and the Commerce Clause.
Id., at 758. Unless the retailer maintained a physical
presence such as “retail outlets, solicitors, or property
within a State,” the State lacked the power to require that
retailer to collect a local use tax. Ibid. The dissent disagreed: “There should be no doubt that this large-scale,
systematic, continuous solicitation and exploitation of the
Illinois consumer market is a sufficient ‘nexus’ to require
Bellas Hess to collect from Illinois customers and to remit
the use tax.” Id., at 761–762 (opinion of Fortas, J., joined
by Black and Douglas, JJ.).
In 1992, the Court reexamined the physical presence
rule in Quill. That case presented a challenge to North
Dakota’s “attempt to require an out-of-state mail-order
house that has neither outlets nor sales representatives in
the State to collect and pay a use tax on goods purchased
for use within the State.” 504 U. S., at 301. Despite the
fact that Bellas Hess linked due process and the Com
merce Clause together, the Court in Quill overruled the
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due process holding, but not the Commerce Clause hold
ing; and it thus reaffirmed the physical presence rule. 504
U. S., at 307–308, 317–318.
The Court in Quill recognized that intervening prece
dents, specifically Complete Auto, “might not dictate the
same result were the issue to arise for the first time to
day.” 504 U. S., at 311. But, nevertheless, the Quill
majority concluded that the physical presence rule was
necessary to prevent undue burdens on interstate com
merce. Id., at 313, and n. 6. It grounded the physical
presence rule in Complete Auto’s requirement that a tax
have a “ ‘substantial nexus’ ” with the activity being taxed.
504 U. S., at 311.
Three Justices based their decision to uphold the physi
cal presence rule on stare decisis alone. Id., at 320 (Scalia,
J., joined by KENNEDY and THOMAS, JJ., concurring in
part and concurring in judgment). Dissenting in relevant
part, Justice White argued that “there is no relationship
between the physical-presence/nexus rule the Court re
tains and Commerce Clause considerations that allegedly
justify it.” Id., at 327 (opinion concurring in part and
dissenting in part).
III
The physical presence rule has “been the target of criti
cism over many years from many quarters.” Direct Marketing Assn. v. Brohl, 814 F. 3d 1129, 1148, 1150–1151
(CA10 2016) (Gorsuch, J., concurring). Quill, it has been
said, was “premised on assumptions that are unfounded”
and “riddled with internal inconsistencies.” Rothfeld,
Quill: Confusing the Commerce Clause, 56 Tax Notes 487,
488 (1992). Quill created an inefficient “online sales tax
loophole” that gives out-of-state businesses an advantage.
A. Laffer & D. Arduin, Pro-Growth Tax Reform and EFairness 1, 4 (July 2013). And “while nexus rules are
clearly necessary,” the Court “should focus on rules that
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are appropriate to the twenty-first century, not the nine
teenth.” Hellerstein, Deconstructing the Debate Over
State Taxation of Electronic Commerce, 13 Harv. J. L. &
Tech. 549, 553 (2000). Each year, the physical presence
rule becomes further removed from economic reality and
results in significant revenue losses to the States. These
critiques underscore that the physical presence rule, both
as first formulated and as applied today, is an incorrect
interpretation of the Commerce Clause.
A
Quill is flawed on its own terms. First, the physical
presence rule is not a necessary interpretation of the
requirement that a state tax must be “applied to an activ
ity with a substantial nexus with the taxing State.” Complete Auto, 430 U. S., at 279. Second, Quill creates rather
than resolves market distortions. And third, Quill imposes the sort of arbitrary, formalistic distinction that the
Court’s modern Commerce Clause precedents disavow.
1
All agree that South Dakota has the authority to tax
these transactions. S. B. 106 applies to sales of “tangible
personal property, products transferred electronically, or
services for delivery into South Dakota.” §1 (emphasis
added). “It has long been settled” that the sale of goods or
services “has a sufficient nexus to the State in which the
sale is consummated to be treated as a local transaction
taxable by that State.” Oklahoma Tax Comm’n v. Jefferson Lines, Inc., 514 U. S. 175, 184 (1995); see also 2 C.
Trost & P. Hartman, Federal Limitations on State and
Local Taxation 2d §11:1, p. 471 (2003) (“Generally speak
ing, a sale is attributable to its destination”).
The central dispute is whether South Dakota may re
quire remote sellers to collect and remit the tax without
some additional connection to the State. The Court has
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previously stated that “[t]he imposition on the seller of the
duty to insure collection of the tax from the purchaser does
not violate the [C]ommerce [C]lause.” McGoldrick v.
Berwind-White Coal Mining Co., 309 U. S. 33, 50, n. 9
(1940). It is a “ ‘familiar and sanctioned device.’ ” Scripto,
Inc. v. Carson, 362 U. S. 207, 212 (1960). There just must
be “a substantial nexus with the taxing State.” Complete
Auto, supra, at 279.
This nexus requirement is “closely related,” Bellas Hess,
386 U. S., at 756, to the due process requirement that
there be “some definite link, some minimum connection,
between a state and the person, property or transaction it
seeks to tax,” Miller Brothers Co. v. Maryland, 347 U. S.
340, 344–345 (1954). It is settled law that a business need
not have a physical presence in a State to satisfy the
demands of due process. Burger King Corp. v. Rudzewicz,
471 U. S. 462, 476 (1985). Although physical presence
“ ‘frequently will enhance’ ” a business’ connection with a
State, “ ‘it is an inescapable fact of modern commercial life
that a substantial amount of business is transacted . . .
[with no] need for physical presence within a State in
which business is conducted.’ ” Quill, 504 U. S., at 308.
Quill itself recognized that “[t]he requirements of due
process are met irrespective of a corporation’s lack of
physical presence in the taxing State.” Ibid.
When considering whether a State may levy a tax, Due
Process and Commerce Clause standards may not be
identical or coterminous, but there are significant paral
lels. The reasons given in Quill for rejecting the physical
presence rule for due process purposes apply as well to the
question whether physical presence is a requisite for an
out-of-state seller’s liability to remit sales taxes. Physical
presence is not necessary to create a substantial nexus.
The Quill majority expressed concern that without the
physical presence rule “a state tax might unduly burden
interstate commerce” by subjecting retailers to tax
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collection obligations in thousands of different taxing
jurisdictions. Id., at 313, n. 6. But the administrative
costs of compliance, especially in the modern economy
with its Internet technology, are largely unrelated to
whether a company happens to have a physical presence
in a State. For example, a business with one salesperson
in each State must collect sales taxes in every jurisdiction
in which goods are delivered; but a business with 500
salespersons in one central location and a website accessi
ble in every State need not collect sales taxes on otherwise
identical nationwide sales. In other words, under Quill, a
small company with diverse physical presence might be
equally or more burdened by compliance costs than a large
remote seller. The physical presence rule is a poor proxy
for the compliance costs faced by companies that do busi
ness in multiple States. Other aspects of the Court’s
doctrine can better and more accurately address any
potential burdens on interstate commerce, whether or not
Quill’s physical presence rule is satisfied.
2
The Court has consistently explained that the Com
merce Clause was designed to prevent States from engag
ing in economic discrimination so they would not divide
into isolated, separable units. See Philadelphia v. New
Jersey, 437 U. S. 617, 623 (1978). But it is “not the pur
pose of the [C]ommerce [C]lause to relieve those engaged
in interstate commerce from their just share of state tax
burden.” Complete Auto, supra, at 288 (internal quotation
marks omitted). And it is certainly not the purpose of the
Commerce Clause to permit the Judiciary to create market
distortions. “If the Commerce Clause was intended to put
businesses on an even playing field, the [physical pres
ence] rule is hardly a way to achieve that goal.” Quill,
supra, at 329 (opinion of White, J.).
Quill puts both local businesses and many interstate
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businesses with physical presence at a competitive disad
vantage relative to remote sellers. Remote sellers can
avoid the regulatory burdens of tax collection and can offer
de facto lower prices caused by the widespread failure of
consumers to pay the tax on their own. This “guarantees a
competitive benefit to certain firms simply because of the
organizational form they choose” while the rest of the
Court’s jurisprudence “is all about preventing discrimina
tion between firms.” Direct Marketing, 814 F. 3d, at 1150–
1151 (Gorsuch, J., concurring). In effect, Quill has come to
serve as a judicially created tax shelter for businesses that
decide to limit their physical presence and still sell their
goods and services to a State’s consumers—something that
has become easier and more prevalent as technology has
advanced.
Worse still, the rule produces an incentive to avoid
physical presence in multiple States. Distortions caused
by the desire of businesses to avoid tax collection mean
that the market may currently lack storefronts, distribu
tion points, and employment centers that otherwise would
be efficient or desirable. The Commerce Clause must not
prefer interstate commerce only to the point where a
merchant physically crosses state borders. Rejecting the
physical presence rule is necessary to ensure that artificial
competitive advantages are not created by this Court’s
precedents. This Court should not prevent States from
collecting lawful taxes through a physical presence rule
that can be satisfied only if there is an employee or a
building in the State.
3
The Court’s Commerce Clause jurisprudence has “es
chewed formalism for a sensitive, case-by-case analysis of
purposes and effects.” West Lynn Creamery, Inc. v. Healy,
512 U. S. 186, 201 (1994). Quill, in contrast, treats eco
nomically identical actors differently, and for arbitrary
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reasons.
Consider, for example, two businesses that sell furniture
online. The first stocks a few items of inventory in a small
warehouse in North Sioux City, South Dakota. The sec
ond uses a major warehouse just across the border in
South Sioux City, Nebraska, and maintains a sophisticated
website with a virtual showroom accessible in every State,
including South Dakota. By reason of its physical pres
ence, the first business must collect and remit a tax on all
of its sales to customers from South Dakota, even those
sales that have nothing to do with the warehouse. See
National Geographic, 430 U. S., at 561; Scripto, Inc., 362
U. S., at 211–212. But, under Quill, the second, hypothet
ical seller cannot be subject to the same tax for the sales of
the same items made through a pervasive Internet pres
ence. This distinction simply makes no sense. So long as
a state law avoids “any effect forbidden by the Commerce
Clause,” Complete Auto, 430 U. S., at 285, courts should
not rely on anachronistic formalisms to invalidate it. The
basic principles of the Court’s Commerce Clause jurispru
dence are grounded in functional, marketplace dynamics;
and States can and should consider those realities in
enacting and enforcing their tax laws.
B
The Quill Court itself acknowledged that the physical
presence rule is “artificial at its edges.” 504 U. S., at 315.
That was an understatement when Quill was decided; and
when the day-to-day functions of marketing and distribu
tion in the modern economy are considered, it is all the
more evident that the physical presence rule is artificial in
its entirety.
Modern e-commerce does not align analytically with a
test that relies on the sort of physical presence defined in
Quill. In a footnote, Quill rejected the argument that
“title to ‘a few floppy diskettes’ present in a State” was
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sufficient to constitute a “substantial nexus,” id., at 315,
n. 8. But it is not clear why a single employee or a single
warehouse should create a substantial nexus while “physi
cal” aspects of pervasive modern technology should not.
For example, a company with a website accessible in
South Dakota may be said to have a physical presence in
the State via the customers’ computers. A website may
leave cookies saved to the customers’ hard drives, or cus
tomers may download the company’s app onto their
phones. Or a company may lease data storage that is per
manently, or even occasionally, located in South Dakota.
Cf. United States v. Microsoft Corp., 584 U. S. ___ (2018)
(per curiam). What may have seemed like a “clear,”
“bright-line tes[t]” when Quill was written now threatens
to compound the arbitrary consequences that should have
been apparent from the outset. 504 U. S., at 315.
The “dramatic technological and social changes” of our
“increasingly interconnected economy” mean that buyers
are “closer to most major retailers” than ever before—
“regardless of how close or far the nearest storefront.”
Direct Marketing Assn. v. Brohl, 575 U. S. ___, ___, ___
(2015) (KENNEDY, J., concurring) (slip op., at 2, 3). Be
tween targeted advertising and instant access to most
consumers via any internet-enabled device, “a business
may be present in a State in a meaningful way without”
that presence “being physical in the traditional sense of
the term.” Id., at ___ (slip op., at 3). A virtual showroom
can show far more inventory, in far more detail, and with
greater opportunities for consumer and seller interaction
than might be possible for local stores. Yet the continuous
and pervasive virtual presence of retailers today is, under
Quill, simply irrelevant. This Court should not maintain
a rule that ignores these substantial virtual connections to
the State.
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C
The physical presence rule as defined and enforced in
Bellas Hess and Quill is not just a technical legal prob
lem—it is an extraordinary imposition by the Judiciary on
States’ authority to collect taxes and perform critical
public functions. Forty-one States, two Territories, and
the District of Columbia now ask this Court to reject the
test formulated in Quill. See Brief for Colorado et al. as
Amici Curiae. Quill’s physical presence rule intrudes on
States’ reasonable choices in enacting their tax systems.
And that it allows remote sellers to escape an obligation to
remit a lawful state tax is unfair and unjust. It is unfair
and unjust to those competitors, both local and out of
State, who must remit the tax; to the consumers who pay
the tax; and to the States that seek fair enforcement of the
sales tax, a tax many States for many years have consid
ered an indispensable source for raising revenue.
In essence, respondents ask this Court to retain a rule
that allows their customers to escape payment of sales
taxes—taxes that are essential to create and secure the
active market they supply with goods and services. An
example may suffice. Wayfair offers to sell a vast selection
of furnishings. Its advertising seeks to create an image of
beautiful, peaceful homes, but it also says that “ ‘[o]ne of
the best things about buying through Wayfair is that we
do not have to charge sales tax.’ ” Brief for Petitioner 55.
What Wayfair ignores in its subtle offer to assist in tax
evasion is that creating a dream home assumes solvent
state and local governments. State taxes fund the police
and fire departments that protect the homes containing
their customers’ furniture and ensure goods are safely
delivered; maintain the public roads and municipal ser
vices that allow communication with and access to cus
tomers; support the “sound local banking institutions to
support credit transactions [and] courts to ensure collec
tion of the purchase price,” Quill, 504 U. S., at 328 (opin
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ion of White, J.); and help create the “climate of consumer
confidence” that facilitates sales, see ibid. According
to
respondents, it is unfair to stymie their tax-free solicita
tion of customers. But there is nothing unfair about re
quiring companies that avail themselves of the States’
benefits to bear an equal share of the burden of tax collec
tion. Fairness dictates quite the opposite result. Helping
respondents’ customers evade a lawful tax unfairly shifts
to those consumers who buy from their competitors with a
physical presence that satisfies Quill—even one ware
house or one salesperson—an increased share of the taxes.
It is essential to public confidence in the tax system that
the Court avoid creating inequitable exceptions. This is
also essential to the confidence placed in this Court’s
Commerce Clause decisions. Yet the physical presence
rule undermines that necessary confidence by giving some
online retailers an arbitrary advantage over their competi
tors who collect state sales taxes.
In the name of federalism and free markets, Quill does
harm to both. The physical presence rule it defines has
limited States’ ability to seek long-term prosperity and has
prevented market participants from competing on an even
playing field.
IV
“Although we approach the reconsideration of our deci
sions with the utmost caution, stare decisis is not an inex
orable command.” Pearson v. Callahan, 555 U. S. 223, 233
(2009) (quoting State Oil Co. v. Khan, 522 U. S. 3, 20
(1997); alterations and internal quotation marks omitted).
Here, stare decisis can no longer support the Court’s prohi
bition of a valid exercise of the States’ sovereign power.
If it becomes apparent that the Court’s Commerce
Clause decisions prohibit the States from exercising their
lawful sovereign powers in our federal system, the Court
should be vigilant in correcting the error. While it can be
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conceded that Congress has the authority to change the
physical presence rule, Congress cannot change the consti
tutional default rule. It is inconsistent with the Court’s
proper role to ask Congress to address a false constitu
tional premise of this Court’s own creation. Courts have
acted as the front line of review in this limited sphere; and
hence it is important that their principles be accurate and
logical, whether or not Congress can or will act in re
sponse. It is currently the Court, and not Congress, that
is limiting the lawful prerogatives of the States.
Further, the real world implementation of Commerce
Clause doctrines now makes it manifest that the physical
presence rule as defined by Quill must give way to the
“far-reaching systemic and structural changes in the
economy” and “many other societal dimensions” caused by
the Cyber Age. Direct Marketing, 575 U. S., at ___
(KENNEDY, J., concurring) (slip op., at 3). Though Quill
was wrong on its own terms when it was decided in 1992,
since then the Internet revolution has made its earlier
error all the more egregious and harmful.
The Quill Court did not have before it the present reali
ties of the interstate marketplace. In 1992, less than 2
percent of Americans had Internet access. See Brief for
Retail Litigation Center, Inc., et al. as Amici Curiae 11,
and n. 10. Today that number is about 89 percent. Ibid.,
and n. 11. When it decided Quill, the Court could not have
envisioned a world in which the world’s largest retailer
would be a remote seller, S. Li, Amazon Overtakes Wal-Mart
as Biggest Retailer, L. A. Times, July 24, 2015, http://www.
latimes.com/business/la-fi-amazon-walmart-20150724
story.html (all Internet materials as last visited June 18,
2018).
The Internet’s prevalence and power have changed the
dynamics of the national economy. In 1992, mail-order
sales in the United States totaled $180 billion. 504 U. S.,
at 329 (opinion of White, J.). Last year, e-commerce retail
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sales alone were estimated at $453.5 billion. Dept. of
Commerce, U. S. Census Bureau News, Quarterly Retail
E-Commerce Sales: 4th Quarter 2017 (CB18–21, Feb. 16,
2018). Combined with traditional remote sellers, the total
exceeds half a trillion dollars. Sales Taxes Report, at 9.
Since the Department of Commerce first began tracking ecommerce sales, those sales have increased tenfold from
0.8 percent to 8.9 percent of total retail sales in the United
States. Compare Dept. of Commerce, U. S. Census Bu
reau, Retail E-Commerce Sales in Fourth Quarter 2000
(CB01–28, Feb. 16, 2001), https://www.census.gov/mrts/
www/data/pdf/00Q4.pdf, with U. S. Census Bureau News,
Quarterly Retail E-Commerce Sales: 4th Quarter 2017.
And it is likely that this percentage will increase. Last
year, e-commerce grew at four times the rate of traditional
retail, and it shows no sign of any slower pace. See ibid.
This expansion has also increased the revenue shortfall
faced by States seeking to collect their sales and use taxes.
In 1992, it was estimated that the States were losing
between $694 million and $3 billion per year in sales tax
revenues as a result of the physical presence rule. Brief
for Law Professors et al. as Amici Curiae 11, n. 7. Now
estimates range from $8 to $33 billion. Sales Taxes Re
port, at 11–12; Brief for Petitioner 34–35. The South
Dakota Legislature has declared an emergency, S. B. 106,
§9, which again demonstrates urgency of overturning the
physical presence rule.
The argument, moreover, that the physical presence
rule is clear and easy to apply is unsound. Attempts to
apply the physical presence rule to online retail sales are
proving unworkable. States are already confronting the
complexities of defining physical presence in the Cyber
Age. For example, Massachusetts proposed a regulation
that would have defined physical presence to include
making apps available to be downloaded by in-state resi
dents and placing cookies on in-state residents’ web
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browsers. See 830 Code Mass. Regs. 64H.1.7 (2017). Ohio
recently adopted a similar standard. See Ohio Rev. Code
Ann. §5741.01(I)(2)(i) (Lexis Supp. 2018). Some States
have enacted so-called “click through” nexus statutes,
which define nexus to include out-of-state sellers that
contract with in-state residents who refer customers for
compensation.
See e.g., N. Y. Tax Law Ann.
§1101(b)(8)(vi) (West 2017); Brief for Tax Foundation as
Amicus Curiae 20–22 (listing 21 States with similar stat
utes). Others still, like Colorado, have imposed notice and
reporting requirements on out-of-state retailers that fall
just short of actually collecting and remitting the tax. See
Direct Marketing, 814 F. 3d, at 1133 (discussing Colo. Rev.
Stat. §39–21–112(3.5)); Brief for Tax Foundation 24–26
(listing nine States with similar statutes). Statutes of this
sort are likely to embroil courts in technical and arbitrary
disputes about what counts as physical presence.
Reliance interests are a legitimate consideration when
the Court weighs adherence to an earlier but flawed prec
edent. See Kimble v. Marvel Entertainment, LLC, 576
U. S. ___, ___–___ (2015) (slip op., at 9–10). But even on
its own terms, the physical presence rule as defined by
Quill is no longer a clear or easily applicable standard, so
arguments for reliance based on its clarity are misplaced.
And, importantly, stare decisis accommodates only “legit
imate reliance interest[s].” United States v. Ross, 456
U. S. 798, 824 (1982). Here, the tax distortion created by
Quill exists in large part because consumers regularly fail
to comply with lawful use taxes. Some remote retailers go
so far as to advertise sales as tax free. See S. B. 106,
§8(3); see also Brief for Petitioner 55. A business “is in no
position to found a constitutional right on the practical
opportunities for tax avoidance.” Nelson v. Sears, Roebuck
& Co., 312 U. S. 359, 366 (1941).
Respondents argue that “the physical presence rule has
permitted start-ups and small businesses to use the Inter
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net as a means to grow their companies and access a
national market, without exposing them to the daunting
complexity and business-development obstacles of nation
wide sales tax collection.” Brief for Respondents 29.
These burdens may pose legitimate concerns in some
instances, particularly for small businesses that make a
small volume of sales to customers in many States. State
taxes differ, not only in the rate imposed but also in the
categories of goods that are taxed and, sometimes, the
relevant date of purchase. Eventually, software that is
available at a reasonable cost may make it easier for small
businesses to cope with these problems. Indeed, as the
physical presence rule no longer controls, those systems
may well become available in a short period of time, either
from private providers or from state taxing agencies them
selves. And in all events, Congress may legislate to ad
dress these problems if it deems it necessary and fit to
do so.
In this case, however, South Dakota affords small mer
chants a reasonable degree of protection. The law at issue
requires a merchant to collect the tax only if it does a
considerable amount of business in the State; the law is
not retroactive; and South Dakota is a party to the
Streamlined Sales and Use Tax Agreement, see infra
at 23.
Finally, other aspects of the Court’s Commerce Clause
doctrine can protect against any undue burden on inter
state commerce, taking into consideration the small busi
nesses, startups, or others who engage in commerce across
state lines. For example, the United States argues that
tax-collection requirements should be analyzed under the
balancing framework of Pike v. Bruce Church, Inc., 397
U. S. 137. Others have argued that retroactive liability
risks a double tax burden in violation of the Court’s appor
tionment jurisprudence because it would make both the
buyer and the seller legally liable for collecting and remit
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ting the tax on a transaction intended to be taxed only
once. See Brief for Law Professors et al. as Amici Curiae
7, n. 5. Complex state tax systems could have the effect of
discriminating against interstate commerce. Concerns
that complex state tax systems could be a burden on small
business are answered in part by noting that, as discussed
below, there are various plans already in place to simplify
collection; and since in-state businesses pay the taxes as
well, the risk of discrimination against out-of-state sellers
is avoided. And, if some small businesses with only de
minimis contacts seek relief from collection systems
thought to be a burden, those entities may still do so
under other theories. These issues are not before the
Court in the instant case; but their potential to arise in
some later case cannot justify retaining this artificial,
anachronistic rule that deprives States of vast revenues
from major businesses.
For these reasons, the Court concludes that the physical
presence rule of Quill is unsound and incorrect. The
Court’s decisions in Quill Corp. v. North Dakota, 504 U. S.
298 (1992), and National Bellas Hess, Inc. v. Department
of Revenue of Ill., 386 U. S. 753 (1967), should be, and now
are, overruled.
V
In the absence of Quill and Bellas Hess, the first prong
of the Complete Auto test simply asks whether the tax
applies to an activity with a substantial nexus with the
taxing State. 430 U. S., at 279. “[S]uch a nexus is estab
lished when the taxpayer [or collector] ‘avails itself of the
substantial privilege of carrying on business’ in that juris
diction.” Polar Tankers, Inc. v. City of Valdez, 557 U. S. 1,
11 (2009).
Here, the nexus is clearly sufficient based on both the
economic and virtual contacts respondents have with the
State. The Act applies only to sellers that deliver more
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than $100,000 of goods or services into South Dakota or
engage in 200 or more separate transactions for the deliv
ery of goods and services into the State on an annual
basis. S. B. 106, §1. This quantity of business could not
have occurred unless the seller availed itself of the sub
stantial privilege of carrying on business in South Dakota.
And respondents are large, national companies that un
doubtedly maintain an extensive virtual presence. Thus,
the substantial nexus requirement of Complete Auto is
satisfied in this case.
The question remains whether some other principle in
the Court’s Commerce Clause doctrine might invalidate
the Act. Because the Quill physical presence rule was an
obvious barrier to the Act’s validity, these issues have not
yet been litigated or briefed, and so the Court need not
resolve them here. That said, South Dakota’s tax system
includes several features that appear designed to prevent
discrimination against or undue burdens upon interstate
commerce. First, the Act applies a safe harbor to those
who transact only limited business in South Dakota.
Second, the Act ensures that no obligation to remit the
sales tax may be applied retroactively. S. B. 106, §5.
Third, South Dakota is one of more than 20 States that
have adopted the Streamlined Sales and Use Tax Agree
ment. This system standardizes taxes to reduce adminis
trative and compliance costs: It requires a single, state
level tax administration, uniform definitions of products
and services, simplified tax rate structures, and other
uniform rules. It also provides sellers access to sales tax
administration software paid for by the State. Sellers who
choose to use such software are immune from audit liabil
ity. See App. 26–27. Any remaining claims regarding the
application of the Commerce Clause in the absence of
Quill and Bellas Hess may be addressed in the first in
stance on remand.
The judgment of the Supreme Court of South Dakota is
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vacated, and the case is remanded for further proceedings
not inconsistent with this opinion.
It is so ordered.
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SUPREME COURT OF THE UNITED STATES
_________________

No. 17–494
_________________

SOUTH DAKOTA, PETITIONER v. WAYFAIR, INC.,
ET AL.
ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
SOUTH DAKOTA
[June 21, 2018]

JUSTICE THOMAS, concurring.
Justice Byron White joined the majority opinion in
National Bellas Hess, Inc. v. Department of Revenue of Ill.,
386 U. S. 753 (1967). Twenty-five years later, we had the
opportunity to overrule Bellas Hess in Quill Corp. v. North
Dakota, 504 U. S. 298 (1992). Only Justice White voted to
do so. See id., at 322 (opinion concurring in part and
dissenting in part). I should have joined his opinion.
Today, I am slightly further removed from Quill than
Justice White was from Bellas Hess. And like Justice
White, a quarter century of experience has convinced me
that Bellas Hess and Quill “can no longer be rationally
justified.” 504 U. S., at 333. The same is true for this
Court’s entire negative Commerce Clause jurisprudence.
See Comptroller of Treasury of Md. v. Wynne, 575 U. S.
___, ___ (2015) (THOMAS, J., dissenting) (slip op., at 1).
Although I adhered to that jurisprudence in Quill, it is
never too late to “surrende[r] former views to a better
considered position.” McGrath v. Kristensen, 340 U. S.
162, 178 (1950) (Jackson, J., concurring). I therefore join
the Court’s opinion.
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_________________
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SOUTH DAKOTA, PETITIONER v. WAYFAIR, INC.,
ET AL.
ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
SOUTH DAKOTA
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JUSTICE GORSUCH, concurring.
Our dormant commerce cases usually prevent States
from discriminating between in-state and out-of-state
firms. National Bellas Hess, Inc. v. Department of Revenue of Ill., 386 U. S. 753 (1967), and Quill Corp. v. North
Dakota, 504 U. S. 298 (1992), do just the opposite. For
years they have enforced a judicially created tax break for
out-of-state Internet and mail-order firms at the expense
of in-state brick-and-mortar rivals. See ante, at 12–13;
Direct Marketing Assn. v. Brohl, 814 F. 3d, 1129, 1150
(CA10 2016) (Gorsuch, J. concurring). As Justice White
recognized 26 years ago, judges have no authority to construct a discriminatory “tax shelter” like this. Quill,
supra, at 329 (opinion concurring in part and dissenting in
part). The Court is right to correct the mistake and I am
pleased to join its opinion.
My agreement with the Court’s discussion of the history
of our dormant commerce clause jurisprudence, however,
should not be mistaken for agreement with all aspects of
the doctrine. The Commerce Clause is found in Article I
and authorizes Congress to regulate interstate commerce.
Meanwhile our dormant commerce cases suggest Article
III courts may invalidate state laws that offend no congressional statute. Whether and how much of this can be
squared with the text of the Commerce Clause, justified by
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stare decisis, or defended as misbranded products of federalism or antidiscrimination imperatives flowing from
Article IV’s Privileges and Immunities Clause are questions for another day. See Energy & Environment Legal
Inst. v. Epel, 793 F. 3d 1169, 1171 (CA10 2015); Comptroller of Treasury of Md. v. Wynne, 575 U. S. ___, ___–___
(2015) (Scalia, J., dissenting) (slip op., at 1–3); Camps
Newfound/Owatonna, Inc. v. Town of Harrison, 520 U. S.
564, 610–620 (1997) (THOMAS, J., dissenting). Today we
put Bellas Hess and Quill to rest and rightly end the
paradox of condemning interstate discrimination in the
national economy while promoting it ourselves.
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_________________
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CHIEF JUSTICE ROBERTS, with whom JUSTICE BREYER,
JUSTICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting.
In National Bellas Hess, Inc. v. Department of Revenue
of Ill., 386 U. S. 753 (1967), this Court held that, under the
dormant Commerce Clause, a State could not require
retailers without a physical presence in that State to
collect taxes on the sale of goods to its residents. A quarter century later, in Quill Corp. v. North Dakota, 504 U. S.
298 (1992), this Court was invited to overrule Bellas Hess
but declined to do so. Another quarter century has passed,
and another State now asks us to abandon the physicalpresence rule. I would decline that invitation as well.
I agree that Bellas Hess was wrongly decided, for many
of the reasons given by the Court. The Court argues in
favor of overturning that decision because the “Internet’s
prevalence and power have changed the dynamics of the
national economy.” Ante, at 18. But that is the very
reason I oppose discarding the physical-presence rule. Ecommerce has grown into a significant and vibrant part of
our national economy against the backdrop of established
rules, including the physical-presence rule. Any alteration
to those rules with the potential to disrupt the development of such a critical segment of the economy should be
undertaken by Congress. The Court should not act on this
important question of current economic policy, solely to
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expiate a mistake it made over 50 years ago.
I
This Court “does not overturn its precedents lightly.”
Michigan v. Bay Mills Indian Community, 572 U. S. ___,
___ (2014) (slip op., at 15). Departing from the doctrine of
stare decisis is an “exceptional action” demanding “special
justification.” Arizona v. Rumsey, 467 U. S. 203, 212
(1984). The bar is even higher in fields in which Congress
“exercises primary authority” and can, if it wishes, override this Court’s decisions with contrary legislation. Bay
Mills, 572 U. S., at ___ (slip op., at 16) (tribal sovereign
immunity); see, e.g., Kimble v. Marvel Entertainment,
LLC, 576 U. S. ___, ___ (2015) (slip op., at 8) (statutory
interpretation); Halliburton Co. v. Erica P. John Fund,
Inc., 573 U. S. ___, ___ (2014) (slip op., at 12) (judicially
created doctrine implementing a judicially created cause of
action). In such cases, we have said that “the burden
borne by the party advocating the abandonment of an
established precedent” is “greater” than usual. Patterson
v. McLean Credit Union, 491 U. S. 164, 172 (1989). That
is so “even where the error is a matter of serious concern,
provided correction can be had by legislation.” Square D
Co. v. Niagara Frontier Tariff Bureau, Inc., 476 U. S. 409,
424 (1986) (quoting Burnet v. Coronado Oil & Gas Co., 285
U. S. 393, 406 (1932) (Brandeis, J., dissenting)).
We have applied this heightened form of stare decisis in
the dormant Commerce Clause context.
Under our
dormant Commerce Clause precedents, when Congress
has not yet legislated on a matter of interstate commerce,
it is the province of “the courts to formulate the rules.”
Southern Pacific Co. v. Arizona ex rel. Sullivan, 325 U. S.
761, 770 (1945). But because Congress “has plenary power
to regulate commerce among the States,” Quill, 504
U. S., at 305, it may at any time replace such judicial rules
with legislation of its own, see Prudential Ins. Co. v. Ben-
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jamin, 328 U. S. 408, 424–425 (1946).
In Quill, this Court emphasized that the decision to hew
to the physical-presence rule on stare decisis grounds was
“made easier by the fact that the underlying issue is not
only one that Congress may be better qualified to resolve,
but also one that Congress has the ultimate power to
resolve.” 504 U. S., at 318 (footnote omitted). Even assuming we had gone astray in Bellas Hess, the “very fact”
of Congress’s superior authority in this realm “g[a]ve us
pause and counsel[ed] withholding our hand.” Quill, 504
U. S., at 318 (alterations omitted). We postulated that
“the better part of both wisdom and valor [may be] to
respect the judgment of the other branches of the Government.” Id., at 319; see id., at 320 (Scalia, J., concurring
in part and concurring in judgment) (recognizing that
stare decisis has “special force” in the dormant Commerce
Clause context due to Congress’s “final say over regulation
of interstate commerce”). The Court thus left it to Congress “to decide whether, when, and to what extent the
States may burden interstate mail-order concerns with a
duty to collect use taxes.” Id., at 318 (majority opinion).
II
This is neither the first, nor the second, but the third
time this Court has been asked whether a State may
obligate sellers with no physical presence within its borders to collect tax on sales to residents. Whatever salience
the adage “third time’s a charm” has in daily life, it is a
poor guide to Supreme Court decisionmaking. If stare
decisis applied with special force in Quill, it should be an
even greater impediment to overruling precedent now,
particularly since this Court in Quill “tossed [the ball] into
Congress’s court, for acceptance or not as that branch
elects.” Kimble, 576 U. S., at ___ (slip op., at 8); see Quill,
504 U. S., at 318 (“Congress is now free to decide” the
circumstances in which “the States may burden interstate
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. . . concerns with a duty to collect use taxes”).
Congress has in fact been considering whether to alter
the rule established in Bellas Hess for some time. See
Addendum to Brief for Four United States Senators as
Amici Curiae 1–4 (compiling efforts by Congress between
2001 and 2017 to pass legislation respecting interstate
sales tax collection); Brief for Rep. Bob Goodlatte et al. as
Amici Curiae 20–23 (Goodlatte Brief) (same). Three bills
addressing the issue are currently pending. See Marketplace Fairness Act of 2017, S. 976, 115th Cong., 1st Sess.
(2017); Remote Transactions Parity Act of 2017, H. R.
2193, 115th Cong., 1st Sess. (2017); No Regulation Without Representation Act, H. R. 2887, 115th Cong., 1st Sess.
(2017). Nothing in today’s decision precludes Congress
from continuing to seek a legislative solution. But by
suddenly changing the ground rules, the Court may have
waylaid Congress’s consideration of the issue. Armed with
today’s decision, state officials can be expected to redirect
their attention from working with Congress on a national
solution, to securing new tax revenue from remote retailers. See, e.g., Brief for Sen. Ted Cruz et al. as Amici Curiae
10–11 (“Overturning Quill would undo much of Congress’ work to find a workable national compromise under
the Commerce Clause.”).
The Court proceeds with an inexplicable sense of urgency.
It asserts that the passage of time is only increasing
the need to take the extraordinary step of overruling
Bellas Hess and Quill: “Each year, the physical presence
rule becomes further removed from economic reality and
results in significant revenue losses to the States.” Ante,
at 10. The factual predicates for that assertion include a
Government Accountability Office (GAO) estimate that,
under the physical-presence rule, States lose billions of
dollars annually in sales tax revenue. See ante, at 2, 19
(citing GAO, Report to Congressional Requesters: Sales
Taxes, States Could Gain Revenue from Expanded Au-
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thority, but Businesses Are Likely to Experience Compliance Costs 5 (GAO–18–114, Nov. 2017) (Sales Taxes Report)). But evidence in the same GAO report indicates
that the pendulum is swinging in the opposite direction,
and has been for some time. States and local governments
are already able to collect approximately 80 percent of the
tax revenue that would be available if there were no physical-presence rule. See Sales Taxes Report 8. Among the
top 100 Internet retailers that rate is between 87 and 96
percent. See id., at 41. Some companies, including the
online behemoth Amazon,* now voluntarily collect and
remit sales tax in every State that assesses one—even
those in which they have no physical presence. See id., at
10. To the extent the physical-presence rule is harming
States, the harm is apparently receding with time.
The Court rests its decision to overrule Bellas Hess on
the “present realities of the interstate marketplace.” Ante,
at 18. As the Court puts it, allowing remote sellers to
escape remitting a lawful tax is “unfair and unjust.” Ante,
at 16. “[U]nfair and unjust to . . . competitors . . . who
must remit the tax; to the consumers who pay the tax; and
to the States that seek fair enforcement of the sales tax.”
Ante, at 16. But “the present realities of the interstate
marketplace” include the possibility that the marketplace
itself could be affected by abandoning the physicalpresence rule. The Court’s focus on unfairness and injustice does not appear to embrace consideration of that
current public policy concern.
The Court, for example, breezily disregards the costs
that its decision will impose on retailers. Correctly calculating and remitting sales taxes on all e-commerce sales
——————
* C. Isidore, Amazon To Start Collecting State Sales Taxes Everywhere (Mar. 29, 2017), CNN Tech, http://money.cnn.com/2017/03/29/
technology/amazon-sales-tax/index.html (all Internet materials as last
visited June 19, 2018).
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will likely prove baffling for many retailers. Over 10,000
jurisdictions levy sales taxes, each with “different tax
rates, different rules governing tax-exempt goods and
services, different product category definitions, and different standards for determining whether an out-of-state
seller has a substantial presence” in the jurisdiction.
Sales Taxes Report 3. A few examples: New Jersey knitters pay sales tax on yarn purchased for art projects, but
not on yarn earmarked for sweaters. See Brief for eBay,
Inc., et al. as Amici Curiae 8, n. 3 (eBay Brief ). Texas
taxes sales of plain deodorant at 6.25 percent but imposes
no tax on deodorant with antiperspirant. See id., at 7.
Illinois categorizes Twix and Snickers bars—chocolateand-caramel confections usually displayed side-by-side in
the candy aisle—as food and candy, respectively (Twix
have flour; Snickers don’t), and taxes them differently.
See id., at 8; Brief for Etsy, Inc., as Amicus Curiae 14–17
(Etsy Brief ) (providing additional illustrations).
The burden will fall disproportionately on small businesses. One vitalizing effect of the Internet has been
connecting small, even “micro” businesses to potential
buyers across the Nation. People starting a business
selling their embroidered pillowcases or carved decoys can
offer their wares throughout the country—but probably
not if they have to figure out the tax due on every sale.
See Sales Taxes Report 22 (indicating that “costs will
likely increase the most for businesses that do not have
established legal teams, software systems, or outside
counsel to assist with compliance related questions”). And
the software said to facilitate compliance is still in its
infancy, and its capabilities and expense are subject to
debate. See Etsy Brief 17–19 (describing the inadequacies
of such software); eBay Brief 8–12 (same); Sales Taxes
Report 16–20 (concluding that businesses will incur “high”
compliance costs). The Court’s decision today will surely
have the effect of dampening opportunities for commerce
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in a broad range of new markets.
A good reason to leave these matters to Congress is
that legislators may more directly consider the competing
interests at stake. Unlike this Court, Congress has the
flexibility to address these questions in a wide variety of
ways. As we have said in other dormant Commerce
Clause cases, Congress “has the capacity to investigate
and analyze facts beyond anything the Judiciary could
match.” General Motors Corp. v. Tracy, 519 U. S. 278, 309
(1997); see Department of Revenue of Ky. v. Davis, 553
U. S. 328, 356 (2008).
Here, after investigation, Congress could reasonably
decide that current trends might sufficiently expand tax
revenues, obviating the need for an abrupt policy shift
with potentially adverse consequences for e-commerce. Or
Congress might decide that the benefits of allowing States
to secure additional tax revenue outweigh any foreseeable
harm to e-commerce. Or Congress might elect to accommodate these competing interests, by, for example, allowing States to tax Internet sales by remote retailers only if
revenue from such sales exceeds some set amount per
year. See Goodlatte Brief 12–14 (providing varied examples of how Congress could address sales tax collection).
In any event, Congress can focus directly on current policy
concerns rather than past legal mistakes. Congress can
also provide a nuanced answer to the troubling question
whether any change will have retroactive effect.
An erroneous decision from this Court may well
have been an unintended factor contributing to the
growth of e-commerce. See, e.g., W. Taylor, Who’s Writing
the Book on Web Business? Fast Company (Oct. 31, 1996),
https: // www.fastcompany.com / 27309 / whos-writing-bookweb-business. The Court is of course correct that the
Nation’s economy has changed dramatically since the time
that Bellas Hess and Quill roamed the earth. I fear the
Court today is compounding its past error by trying to fix
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it in a totally different era. The Constitution gives Congress the power “[t]o regulate Commerce . . . among the
several States.” Art. I, §8. I would let Congress decide
whether to depart from the physical-presence rule that
has governed this area for half a century.
I respectfully dissent.

Suggested Simplifications for Remote Sales Tax Collection
1. Tax rates: A single tax rate for remote sales – no greater than a weighted average of state and local
rates.
2. Tax base: Uniform definitions of taxable products, services, and exemptions. One set of product
classifications across all states.
3. Caps & thresholds: No caps or thresholds on taxable value of goods or services
4. Transaction terms: Uniform definitions of sales price, delivery charges, etc.
5. Refunds and discounts: Uniform rules for refunds, returns, discounts, and coupons. One definition of
sales – net sales dollars collected after all discounts, with common rules about applying discounts,
shipping and handling charges, and uniform rounding rules applied consistently to all transactions.
6. Returns and tax remittance: Uniform return and electronic remittance form. One return per state and
only one annual filing per state.
7. Rounding and bad debts: Uniform rule for rounding and for treatment of bad debts.
8. Tax holidays: Uniform dates and rules for sales tax holidays.
9. Exempt and direct-pay rules: A single Exempt Purchaser Certificate
10. Audit of sellers: Single audit on behalf of all participating states at option of seller. Comprehensive
audit conducted by retailer’s home state and shared with all other juristictions.
11. No pay-to-play condition on appeal of tax assessments: Appeals of assessments through state court
system without requiring prior payment of assessed amount.
12. Voluntary, non-binding, independent mediation: At taxpayer’s option, a non-binding independent ADR
“evaluative mediation” of taxpayer protest.
13. Definition of “physical presence:” Precise definition of “physical presence” to avoid disputes over who
is a remote seller and what constitutes a remote sale.
14. Protection from retroactive taxation: No imposition of back-taxes on a remote seller who lacked the
federal statutory definition of “physical presence.”
15. Certification of participating states: Annual certification by an independent federal agency of state
compliance with simplification measures.
16. Preemption of state mandates on remote sellers: No state or local tax authority may impose sales tax,
gross receipts tax, or tax reporting obligation on a seller lacking federal statutorily defined “physical
presence” except as provided in the federal legislation.
17. Vendor compensation: Vendor discount reflecting true cost of tax collection and remittance. This is
particularly important since SSTP states plan to renegotiate their contracts with Certified Service
Providers (CSPs).
18. Vendor indemification: Where CSP software providers are used, they are held accountable for errors
and omissions - not the seller of record.
19. Judicial review: Federal district court exclusive jurisdiction over claims relating to noncompliance with
simplification provisions of federal legislation.
20. Small Business Exception: A reasonable, consistent and permanent small business exception;
consistent treatment of rules for marketplaces.
21. Customer who pay by mail order and check: Vendor protection from consumer error in computing
sales tax.
22. Adequate time to comply with new requirments: Any new requirement should not be effective for no
less than 9 months after final details of the regulation are available.
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July 30, 2018
Mr. Marshall C. Stranburg
Multistate Tax Commission
444 North Capitol Street, Suite 425
Washington, DC 20001
Dear Marshall,
Thank you for allowing Steve DelBianco, George Isaacson and I to address your July
26th executive committee meeting. We appreciated the dialog and hope it leads to
progress on the issue of sale tax collection by remote merchants.
I thought the meeting was useful not only in providing an open exchange of views, but
also in setting a path forward. While our industry and state governments may have been
historic adversaries regarding sales tax collection, I believe that we can now work
collaboratively together to produce an efficient and effective system of tax collection that
serves the best interests of all parties. We are hopeful that the states and industry can
form a working group and meet during August to get into the details of issues and
address the goals and concerns of each side. My understanding is that the MTC will
discuss with other state government organizations, including the NGA, who will
participate in this process on their behalf and get back to us shortly.
I read with interest Tripp Baltz’s reporting (https://www.bna.com/oct-online-salesn73014481131/) on the meeting in Bloomberg. I am concerned that perhaps I was not as
clear in responding to Nancy Prosser from Texas when she asked what date we’d like
these changes to be effective. Because the fourth calendar quarter is a peak holiday
sales period for many remote marketers when they are already at capacity, we’d like an
effective date late in the first quarter of 2019, on March 31st, or later. I then added a
caveat that if the final rules are not available until January, we could not be ready within
that quarter. I did not mean to imply we can assimilate these new requirements in a 30day window as one might conclude from Baltz’s reporting. For a major systems
modification such as this, most companies require extensive lead time to for design,
coding, set up, testing, training and implementation. Projects of this complexity routinely
take a much longer lead-time than being contemplated here. If I was not this clear in the
meeting, please allow this letter to correct the record.
Finally, as it reflects the state of play right now as jurisdictions race towards
implementation, I wanted to include a recent memorandum authorized by George
Isaacson’s partner, Martin Eisenstein and also the letter to the Streamlines Sales Tax
Governing Board it refers to. As one can see from these documents, there are a wide
American Catalog Mailers Assn, Inc. . A Washington, DC-based 501(c)(6) . www.catalogmailers.org . 1-800-509-9514
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variety of approaches, effective dates and criteria being promulgated by differing
jurisdictions that is already creating considerable confusion and consternation.
We are hopeful that those closest to these issues might make be able to make real
progress to simplify the demands required for compliance under expected new tax laws
and regulations. Time is of the essence, however, as states are driving already
unreasonable or difficult timeframes for compliance. We look forward to hearing about
next steps and working together to navigate a course forward that all can support.
Thank you again for hosting us.
Sincerely,
American Catalog Mailers Association, Inc.

Hamilton Davison
President & Executive Director

/attachments
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M E M O R A N D U M
The Realities of State Tax Collection Enforcement
Several of the witnesses at the Judiciary Committee’s hearing on July 24, 2018 left the
impression that the state tax agencies are acting in an “orderly fashion” so that there is not
“chaos” for Internet retailers, catalogers, and other remote retailers as a result of the U.S.
Supreme Court’s decision in Wayfair. This is anything but the case, given my experience, and
the experience of my firm, who (on a daily basis) are advising clients and monitoring the actions
of states.
First of all, the public announcements of states as to when required sales tax collection is
expected to begin is all over the place. The states of Hawaii HI web page, Kentucky KY web
page and Vermont VT web page, with a few days’ notice, required retailers who satisfy the
state’s economic nexus standard to collect tax on July 1, 2018. Both Kentucky and Vermont are
members of the SSUTA. Yet, the SSUTA Governing Board announced on June 21, 2018 that
the Streamlined States would “work with the business community to ensure that implementation
of the decision is fair, efficient and transparent.” Streamlined Sales Tax Governing Board, Inc.
(6/21/18)
Second, some states state that they expect collection on October 1, 2018. These include
the states of Alabama AL web page, Illinois H.B. 3342, Minnesota MN web page, North Dakota
ND web page, and Wisconsin WI web page, while] have announced a target date for collection
of October 1. This is so despite presentations to the SSUTA Governing Board that October 1,
2018 was not a realistic date to implement sales tax collection. See attached statement to
Governing Board dated July 19, 2018. Indiana, Minnesota, North Dakota, Utah, and Wisconsin
are SSUTA members.
Third, the states of Iowa IA web page, Nebraska NE web page and Georgia H.B. 61
announced a collection date of January 1, 2019, and the state of Texas announced a date at some
point in 2019.
Fourth, there are other states that have not made a public announcement, except that they
have stated in negotiations with my firm that they expect to impose retroactive liability on
companies. These states are Massachusetts and Mississippi.
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Fifth, there are other states that have laws that can be read to extend to the full reach of
the Constitution and that have not announced the start date of collection. They may or may not
seek to enforce their laws retroactively. The states are silent thus far. These include California,
Colorado, Maine, Michigan, New Jersey, New York, and Ohio.
In short, even the states that have adopted the Streamlined Sales Tax Agreement are all
over the place, so Internet retailers are left with the predicament of trying to collect the various
states’ taxes with differing start dates, some of which are impossible to satisfy. The collection of
a states’ sales tax by October 1 under the circumstances that most remote retailers face in
adopting and implementing tax collection systems is not doable for most, but it is impossible to
collect taxes on July 1, or indeed, even retroactively. If the states proceed against remote
retailers, as they have threatened, the retailers face the exposure of significant liability for tax
that is not their own in the first place.
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Key Findings
•• The U.S. Supreme Court in South Dakota v. Wayfair this year ruled that a state
may require collection of sales tax by out-of-state internet retailers who
sell into the state (“remote sellers”), so long as the law does not discriminate
against or place excessive burdens on those engaging in interstate commerce.
•• The Court strongly suggested that a law that follows what we call “the
Wayfair checklist” would be constitutional. States can satisfy this checklist by
adopting a de minimis threshold, explicitly rejecting retroactive enforcement,
and adhering to uniformity and simplification rules in the Streamlined Sales
and Use Tax Agreement (SSUTA).
•• Policy choices for state officials include whether to adopt a more generous
de minimis threshold, when the qualifying period for the threshold should be,
what date enforcement should start, whether to include local taxes, and how
to use the revenue.
•• Thirty-two states are acting to pass laws or regulations to require sales tax
collection by remote sellers now or in the immediate future:
•• Preexisting prior to Wayfair: Pennsylvania & Rhode Island (both give
retailers a choice between collecting tax or complying with noticeand-reporting laws)
•• July 1, 2018: Colorado (notice-and-reporting only), Hawaii,
Oklahoma, Tennessee, Vermont
•• September 1, 2018: Mississippi
•• October 1, 2018: Alabama, Illinois, Indiana, Kentucky, Maine,
Michigan, Minnesota, New Jersey, North Dakota, Washington,
Wisconsin
•• November 1, 2018: North Carolina
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••
••
••
••

December 1, 2018: Connecticut
January 1, 2019: Georgia, Iowa, Louisiana, Nebraska, Utah
Not yet formalized: Maryland, Nevada, South Carolina, Wyoming
In litigation: Massachusetts, Ohio, South Dakota

•• States we identify as “yellow light” and “red light” states, particularly those that are not SSUTA
members, should undertake improvements to their sales tax systems and consider higher de
minimis thresholds to minimize the risk of legal challenge to future remote seller tax collection.
At minimum states should allow sellers to register with SSUTA rather than requiring state-bystate registrations, allow SSUTA service providers to work with their state, restrict multistate
audits, and provide taxability, exemption, rate, and boundary data for download on their
websites.

Is Your State Prepared to Tax Internet Sellers?
Status as of August, 2018
WA
Oct. 1,
2018

VT
Jul. 1, 2018
MT

OR

ID
WY
Pending

NV
Pending
CA

ND
Oct. 1, 2018
SD
In Court

MN
Oct. 1
2018

NE

UT
Jan. 1,
2019

AZ

Jan. 1, 2019

CO
Jul. 1, 2018
(notice law)

NM

KS
OK
Jul. 1, 2018

TX

WI

IA
Jan. 1,
2019

MO

LA

PA

In Eﬀect
(pre-Wayfair)

OH
IL
IN
Oct. 1, Oct, 1, In Court
2018 2018
WV
KY
Oct, 1, 2018
TN

AL
MS
Sep. 1, Oct. 1,
2018 2018

ME

Oct. 1
2018

NY

MI
Oct. 1
2018

Jul. 1, 2018

AR

NH

VA

NC
Nov. 1, 2018
SC

Pending

GA
Jan. 1,
2019

MA
In Court
RI
In Eﬀect
(pre-Wayfair)
CT
Dec. 1, 2018
NJ
Oct. 1, 2018
DE
MD
Pending
DC
Pending

Jan. 1, 2019

AK

FL
HI
Jul. 1,
2018

Note: Dates represent enforcement start date of remote seller collection.
Source: Tax Foundation review of state statutes and regulations.

State Compliant with
Wayfair Checklist

Not Compliant with
Wayfair Checklist

State Can Proceed
with Caution

No Sales Tax

State Should Proceed Only After
Making Legislative Changes
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Introduction
On June 21, 2018, the U.S. Supreme Court ruled in South Dakota v. Wayfair that South
Dakota can require collection of its sales tax on sales to its residents by out-of-state internet
retailers.2 The 5 to 4 decision overruled two earlier precedents, National Bellas Hess, Inc. v.
Illinois Department of Revenue (1967) and Quill Corp. v. North Dakota (1992), which had both
held that only businesses with a physical presence in a state can be required to collect
that state’s sales tax. The new rule, articulated in Wayfair, is that a state sales tax can be
constitutionally collected so long as it does not discriminate against or place excessive
burdens on those engaging in interstate commerce.
Since the decision, states have begun considering actions that they might need to take to
collect sales tax on internet transactions while adhering to the Wayfair decision. The Court
stopped short of upholding South Dakota’s collection of remote sales taxes as constitutional
but gave several reasons why the state’s law in particular and its tax compliance system in
general would not be a burden on interstate commerce. This report reviews the Wayfair
decision and evaluates existing state laws to determine what further action each state may
need to take.

South Dakota’s Law
South Dakota S.B. 106 was the law contested in Wayfair. It requires sales tax collection by
out-of-state sellers if they have a minimum of $100,000 in sales or 200 transactions per year
in the state. This de minimis threshold, or safe harbor, has the effect of excluding those sellers
with incidental sales into the state and where establishing collection mechanisms might
outstrip the business’s incremental revenue from selling into South Dakota. South Dakota’s
statute also has a provision barring retroactive collection. South Dakota passed the law with
unanimous votes and it was signed into law on March 22, 2016, to take effect on May 1,
2016.3
South Dakota was well-chosen as the state to bring the challenge to Quill, for four main
reasons. First, the state is a full member of the Streamlined Sales Tax and Use Agreement
(SSUTA), a multistate organization that works to increase uniformity and reduce complexity
in sales tax collection. Second, South Dakota taxes nearly all goods and services under its
sales tax, avoiding definitional and administrative problems encountered by other states
in distinguishing among items. Third, while there are local sales taxes in South Dakota, the
state keeps it simple in requiring them to adhere to the state base of transactions and only at
uniform rates. Fourth, South Dakota has no state individual income or corporate income tax;
2

Technically, the tax being collected is the state’s use tax, a tax imposed at an identical rate as the sales tax on any purchase by a resident where sales tax
has not otherwise been collected.

3

On April 28, 2016, South Dakota notified four companies of the pending effective date. Three of the companies (Wayfair, Overstock.com, and Newegg)
refused to collect, citing Quill, and sued. By the law’s own terms, its enforcement was suspended until the conclusion of legal proceedings. On January
17, 2017, a federal court declined to entertain jurisdiction, considering it a state tax matter. On March 6, 2017, a South Dakota Sixth Judicial Circuit
judge ruled in favor of Wayfair, citing Quill. The South Dakota Supreme Court heard oral argument on August 29, 2017, and issued its opinion shortly
thereafter, affirming the trial court. The petition for writ of certiorari followed on October 2, 2017, and was granted on January 12, 2018. Oral argument
was heard on April 17 and the decision handed down on June 21.
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sales and property taxes are essentially its only taxes and make up three-quarters of total
South Dakota state and local tax revenue.

The Wayfair Decision
Justice Anthony Kennedy delivered the opinion for the five-justice majority. The opinion first recited
the history of the dormant Commerce Clause, a doctrine that prevents states from discriminating
against interstate commerce or placing undue burdens upon interstate commerce. The Court noted
that the 1970 Complete Auto case4 formulated a four-part test to evaluate state laws under the
dormant Commerce Clause doctrine, with one of those parts being “substantial nexus,” a sufficient
connection between the state and the taxpayer.
The opinion then gives three reasons for deeming Quill flawed. First, physical presence is not a
necessary interpretation of substantial nexus from Complete Auto. Kennedy writes that “[t]he physical
presence rule is a poor proxy for the compliance costs faced by companies that do business in
multiple States,” comparing a company with a salesperson in each state that must therefore collect
tax with a company with 500 people in one central location and a website accessible in every
state that need only collect in one state. Second, the Quill rule creates market distortions between
brick-and-mortar and online retailers–“a judicially created tax shelter,” in the Court’s words–and an
incentive to avoid physical presence in multiple states purely for tax avoidance reasons.5 Third, the
physical presence standard is arbitrary and formalistic, rather than looking at the substance of a law’s
compliance burdens or discriminatory effect.
The Court acknowledged substantial reliance on its earlier decisions, conducting a stare decisis
analysis. Against this reliance the Court listed the need to correct an error depriving states from
exercising lawful powers, the strong growth of e-commerce and consequent growth in the states’
revenue shortfalls from being unable to tax online sellers, and the variety of state laws working to
“embroil courts in technical and arbitrary disputes about what counts as physical presence.”6
The Court also acknowledged burdens associated with tax compliance but expressed hope that
software and other systems will be able to reduce these costs. The Court noted that South Dakota, as
a SSUTA member, had done much to make compliance easier. If not, the Court stated, Congress could
act to address these problems through legislation. Finally, small sellers seeking relief from future state
laws that impose excessive burdens on them “may still do so under other theories.”7
The Court then stated that “the physical presence rule of Quill is unsound and incorrect,” and
overruled Quill and Bellas Hess. The Court concludes that the statute’s standard of $100,000 in sales
4

Chris Atkins, “Important Tax Cases: Complete Auto Transit v. Brady and the Constitutional Limits on State Tax Authority” Tax Foundation, 2005.

http://taxfoundation.org/important-tax-cases-complete-auto-transit-v-brady-and-constitutional-limits-state-tax-authority.
5

The Court cited Wayfair’s website, which stated, “One of the best things about buying through Wayfair is that we do not have to charge sales tax.”

6

On the latter point, the Court referenced the Tax Foundation’s brief cataloging laws passed in 31 states to require tax collection by internet retailers
within the physical presence framework. These laws include New York-style “click-through nexus” laws, Colorado-style “notice and reporting” laws, and
Massachusetts-style “cookie nexus” laws.

7

This could be a reference to the Due Process Clause, other parts of the Complete Auto test, or the Pike balancing test. The Due Process question of to
what extent a state can regulate an out-of-state entity is therefore left for another day. Pike compares the benefits to the state and burdens on the
interstate business for a law otherwise valid under the Commerce Clause. The Pike test is very deferential to the state and therefore tough for a taxpayer
to win.
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or 200 transactions can only be met if “the seller availed itself of the substantial privilege of carrying
on business in South Dakota. And respondents are large, national companies that undoubtedly
maintain an extensive virtual presence. Thus, the substantial nexus requirement of Complete Auto is
satisfied in this case.”
The decision did not end there, and experts since have debated whether what follows is binding or
not. The Court remands the South Dakota law for further consideration. But before concluding the
decision, the Court offered a checklist of why the South Dakota law would likely be constitutional:
That said, South Dakota’s tax system includes several features that appear designed
to prevent discrimination against or undue burdens upon interstate commerce.
First, the Act applies a safe harbor to those who transact only limited business in
South Dakota. Second, the Act ensures that no obligation to remit the sales tax may
be applied retroactively. S. B. 106, §5. Third, South Dakota is one of more than 20
States that have adopted the Streamlined Sales and Use Tax Agreement. This system
standardizes taxes to reduce administrative and compliance costs: It requires a single,
state level tax administration, uniform definitions of products and services, simplified
tax rate structures, and other uniform rules. It also provides sellers access to sales tax
administration software paid for by the State. Sellers who choose to use such software
are immune from audit liability.
Two justices wrote separate concurring opinions while joining the majority opinion. Justice Clarence
Thomas concurred to write that he should have joined the Quill dissent in 1992. Justice Neil Gorsuch
concurred, joining the majority in full and adding that he questions Commerce Clause doctrine.
Four justices dissented, in an opinion authored by Chief Justice John Roberts. The dissent agreed that
“Bellas Hess was wrongly decided, for many of the reasons given by the Court,” but urged that any
change to the physical presence rule be undertaken by Congress. Unlike in other contexts where only
the Supreme Court can reverse a previous decision, Commerce Clause decisions by the Court can be
changed by Congress. 8 Roberts also took issue with the Court’s sense of urgency, pointing out that
states are already able to collect the vast majority of potential online sales tax revenue. He worried
that the burden of getting it wrong will fall squarely on small sellers, another reason for Congress to
draw where the line should be instead of the Court.

8

Joseph Bishop-Henchman, “Testimony: Post-Wayfair Options for Congress” Tax Foundation, 2018.

https://taxfoundation.org/post-wayfair-options-congress.
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The Wayfair Checklist		
The Court provided a checklist of factors present in South Dakota law that strongly
suggested why it would be constitutional under this standard:
1. Safe harbor: Exclude “those who transact only limited business” in the state. (South Dakota’s is
$100,000 in sales or 200 transactions.)
2. No retroactive collection.
3. Single state-level administration of all sales taxes in the state.
4. Uniform definitions of products and services.
5. Simplified tax rate structure. (South Dakota requires the same tax base between state and
local sales tax, has only three sales tax rates, and limited exemptions from the tax.)
6. Software: access to sales tax administration software provided by the state.
7. Immunity: sellers who use the software are not liable for errors derived from relying on it.
In South Dakota, the first two items on the checklist were met through S.B. 106, the enabling law
directly challenged in Wayfair. The other five items were met through other provisions in state law
relating to South Dakota’s adherence to SSUTA.

Policy Choices for Legislators
Legislators may make several policy choices when complying with the Wayfair checklist:
•• Adopt the same threshold as South Dakota ($100,000 in sales or 200 transactions) or a
more generous one to account for larger population size or larger economy. A state could
also drop the number of transactions requirement to avoid impacting a seller with many small
transactions.
•• Decide when the threshold period is measured. South Dakota’s law looked at the previous
calendar year and current calendar year, with collection commencing only after the threshold
was met. Other states have considered continuing most-recent-12-month periods, or 12
months ending on the most recent quarter. Small retailers, whom this provision is meant to
protect, benefit from clear and easy-to-track rules in this regard, which mitigate in favor of
calendar periods rather than roving periods.
•• Setting an enforcement start date. States should give retailers enough notice before collection
must begin. The National Conference of State Legislatures has recommended that states begin
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collection on a calendar quarter and consider waiting until at least January 1, 20199.
•• Consider repealing click-through nexus and notice-and-reporting laws. If a seller is pressured
to collect through those laws but would not meet the de minimis threshold, the enforcement of
those laws could be a Due Process Clause or Commerce Clause violation.
•• Decide how to collect local sales taxes. This may not be advisable in states that do not provide
lookup software and unified collection under SSUTA. States with a large number of local sales
tax jurisdictions might consider imposing a “flat” local sales tax on internet sales, as Alabama
has done, if simplification is not possible. However, a flat sales tax higher than the lowest sales
tax charged anywhere in the state is probably unconstitutional.10
•• Decide use of the revenue. The Government Accountability Office estimated additional state
and local government revenue from remote seller tax collection of between $8 billion and $13
billion per year11 . Several states plan to use internet sales tax revenue for tax reductions:
•• Arkansas law currently requires remote seller revenue above $70 million per year be used
to reduce the 4.5 percent bracket of its individual income tax. The state’s Tax Reform Task
Force is developing more detailed tax reform proposals that include tax reductions offset
by internet sales tax revenue12 .
•• Georgia law envisions13 an individual income tax rate reduction, from 5.75 percent to 5.5
percent, contingent on revenue performance and legislative action. The reduction is more
likely to occur due to additional internet sales tax revenue.
•• Iowa passed a major tax reform14 , reducing income and corporate tax rates and including
additional internet sales tax revenue.
•• Kentucky passed a major tax overhaul15 , reducing income and corporate tax rates and
including additional internet sales tax revenue.
•• South Dakota plans16 on reducing its overall state sales tax rate in stages, from the current
4.5 percent to 4 percent.

9

National Congress of State Legislators (NCSL), “Principles of State Implementation after South Dakota v. Wayfair”, Remote Sales Tax Collection Principles,
2018, http://www.ncsl.org/documents/taskforces/SALT_SD_vs_Wayfair.pdf.

10

See, e.g., Associated Industries of Missouri v. Lohman, 511 U.S. 641 (1994) (invalidating a use tax which exceeds the sales tax as discriminating against
interstate commerce). Cf. Metropolitan Life Ins. Co. v. Ward, 470 U.S. 869 (1985) (invalidating as an Equal Protection Clause violation a higher insurance
premium tax on foreign corporations than domestic corporations); Williams v. Vermont, 472 U.S. 14 (1985) (invalidating as an Equal Protection Clause
violation a purchase and use tax on motor vehicles where the tax was credited only if the purchaser was a Vermont resident).

11

United States Government Accountability Office, “States Could Gain Revenue from Expanded Authority, but Businesses Are Likely to Experience
Compliance Costs”, Report to Congressional Requesters GAO-18-114, 2017, https://www.gao.gov/assets/690/688437.pdf.

12

Nicole Kaeding, “Prioritizing Tax Reform in Arkansas”, Tax Foundation, 2018, https://taxfoundation.org/prioritizing-tax-reform-arkansas.

13

Jared Walczak, “Two States Cut Taxes Due to Federal Tax Reform”, Tax Foundation, 2018, https://taxfoundation.org/
two-states-cut-taxes-due-federal-tax-reform.

14

Jared Walczak, “What’s in the Iowa Tax Reform Package”, Tax Foundation, 2018, https://taxfoundation.org/whats-iowa-tax-reform-package.

15

Morgan Scarboro, “Kentucky Legislature Overrides Governor’s Veto to Pass Tax Reform Package”, Tax Foundation, 2018, https://taxfoundation.org/
kentucky-tax-reform-package.

16

Patrick Anderson, “U.S. Supreme Court ruling could mean lower South Dakota sales tax. Eventually.”, Argus Leader, 2018, https://www.argusleader.com/
story/news/business-journal/2018/07/25/south-dakota-sales-tax-governor-daugaard-wayfair/833042002.
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•• Utah law eliminates the final remnant17 of its double sales tax on manufacturing machinery
with internet sales tax revenue.
•• Wisconsin is considering18 using the additional revenue for income tax reductions19.

Green Light:
Georgia, Indiana, Iowa, Kentucky, New Jersey, North Dakota, South
Dakota, Utah, Vermont, and Wyoming Can Proceed
Ten states have adopted all seven provisions of the Wayfair checklist, through SSUTA membership
and enabling legislation with de minimis thresholds and retroactive bans similar to or better than
South Dakota’s law. The collection of sales tax on internet transactions by these states is therefore
permissible under current court rulings.
•• Georgia law20 adopts a $250,000 or 200-transaction threshold, in the previous or current
calendar year, with an effective date of January 1, 2019. The state is a full member of SSUTA.
•• Indiana law21 adopts a $100,000 or 200-transaction threshold, in the previous or current
calendar year, effective prospectively after all appeals have concluded. The state is a full
member of SSUTA. The Indiana Department of Revenue has set a collection start date22 of
October 1, 2018, and has set up a FAQ page23 .
•• Iowa law24 adopts a $100,000 or 200-transaction threshold, in the previous or current calendar
year, with an effective date of January 1, 2019. The state is a full member of SSUTA. The Iowa
Department of Revenue has set up a FAQ page25 .
•• Kentucky law26 adopts a $100,000 or 200-transaction threshold, in the previous or current
calendar year, effective prospectively. The state is a full member of SSUTA. The Kentucky
Department of Revenue has set a collection start date of October 1, 2018, and has set up a
FAQ page27.

17

CCH Tax Group, “Utah Might Expand Manufacturing Exemption”, Wolters Kluwer, 2018, http://news.cchgroup.com/2018/05/21/
utah-might-expand-manufacturing-exemption.

18

Katherine Loughead, “Online Sales Tax Revenue Presents Opportunity for Permanent, Comprehensive Reform in Wisconsin”, Tax Foundation, 2018,
https://taxfoundation.org/online-sales-tax-comprehensive-permanent-tax-reform-wisconsin.

19

Matthew DeFour, Mark Somerhauser, “Wisconsin could reap $187 million a year from Internet sales tax — but there’s a catch”, Wisconsin State Journal,
2018, https://madison.com/wsj/news/local/govt-and-politics/wisconsin-could-reap-million-a-year-from-internet-sales-tax.

20

Ga. H.B. 61 (sec. 2 C.2(1)(A)).

21

Ind. Code § 6-2.5-2.1.

22

Indiana Statehouse Files “Indiana Going After Online Sales Tax,” Nuovo Independent News 2018, https://www.nuvo.net/news/
indiana-going-after-online-sales-tax.

23

Indiana Department Of Revenue “South Dakota V. Wayfair, Inc.,” Department of Revenue 2018, https://www.in.gov/dor/6367.

24

Iowa State Senate, “Senate File 2417” Committee On Ways And Means 2018

25

Iowa Department of Revenue, https://tax.iowa.gov/south-dakota-v-wayfair.

26

Ky. Rev. Stat § 139.340.

27

Kentucky Department of Revenue, https://revenue.ky.gov/News/Pages/Kentucky-Sales-and-Use-Tax-Collections-by-Remote-Retailers-U.S.-SupremeCourt-Ruling.
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•• New Jersey law28 adopts a $100,000 or 200-transaction threshold, in the previous or current
calendar year, effective prospectively. The state is a full member of SSUTA. The New Jersey
Division of Taxation has set a collection start date29 of October 1, 2018, and has set up a FAQ
page.
•• North Dakota law30 adopts a $100,000 or 200-transaction threshold, in the previous or current
calendar year. The state is a full member of SSUTA. The State Tax Commissioner has set a
collection start date31 of October 1, 2018, and has set up a FAQ page32 .
•• South Dakota law33 adopts a $100,000 or 200-transaction threshold, in the previous or current
calendar year, effective prospectively after pendency of appeals conclude. The state is a full
member of SSUTA. The South Dakota Department of Revenue has set up a FAQ page34 .
•• Utah law35 adopts a $100,000 or 200-transaction threshold, in the previous or current calendar
year, with an effective date of January 1, 2019. The state is a full member of SSUTA. The Utah
State Tax Commission has set up a FAQ page36 .
•• Vermont law37 adopts a $100,000 or 200-transaction threshold, during any 12-month period
preceding the current month, with an effective date of July 1, 2018. The state is a full member
of SSUTA. The state had recently stepped up38 its enforcement of use tax by sending letters to
consumers. The Vermont Department of Taxes has set up a FAQ page 39.
•• Wyoming law40 adopts a $100,000 or 200-transaction threshold, in the previous or current
calendar year, effective prospectively. The state is a full member of SSUTA. The Wyoming
Department of Revenue has not yet set a collection start date41 , but October 1, 2018 has been
mentioned.

28

N.J. Stat. § A4261.

29

N.J. Department of the Treasury, “Sales and Use Tax Information for Remote Sellers Effective October 1, 2018”, 2018, https://www.state.nj.us/treasury/
taxation/remotesellers.

30

N.D. Code § 57-40.2.

31

Tripp Baltz, “State of Wayfair: Utah Tax Officials Feeling, Umm, Taxed,” Bloomberg BNA, 2018, https://www.bna.com/state-wayfair-utah-n73014477303.

32

State of North Dakota, “Remote Seller Sales Tax”, https://www.nd.gov/tax/remoteseller.

33

S.D. S.B. 106.

34

SD Department of Revenue “Remote Sellers”, https://dor.sd.gov/taxes/business_taxes/remoteseller.

35

Utah § S.B 2001 (2018).

36

Utah State Tax Commission, “Sales Tax on Internet Purchases: South Dakota v. Wayfair Court Decision”, https://tax.utah.gov/current-news. ,

37

Vt. Stat. tit. 32 § 9701.

38

Dave Gram, “Vermont eases the squeeze on online, out-of-state sales tax”, VTDigger, 2017, https://vtdigger.org/2017/12/06/
vermont-eases-the-squeeze-for-substitute-sales-tax.

39

Agency of Administration, Department of Taxes, “South Dakota V. Wayfair”, http://tax.vermont.gov/business-and-corp/sales-and-use-tax/sales-and-use/
wayfair.

40

Wyo. Stat. § 39-15-501.

41

Wyoming Department of Revenue, “Notice of Collection Authority,” 2018, https://0ebaeb71-a-84cef9ff-s-sites.googlegroups.com/a/wyo.gov/wy-dor/
Noticeofcollectionauthority.pdf.
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Flashing Yellow Light:
Arkansas, Kansas, Michigan, Minnesota, Nebraska, Nevada, North
Carolina, Ohio, Oklahoma, Rhode Island, Washington, West Virginia,
and Wisconsin Can Proceed with Caution
Thirteen states have completed items 3 through 7 of the Wayfair checklist as a result of SSUTA
membership. They have not yet passed enabling legislation to make them compliant with items 1 and
2 of the Wayfair checklist. If they wish to pursue collection of sales tax on internet transactions, these
states should pass enabling legislation with a de minimis threshold and a ban on retroactive collection
similar to or more generous than the South Dakota standards. Some states may assert authority
to collect through regulatory action, but to be on firm legal ground the state should pass enabling
legislation as soon as practicable.
•• Arkansas has provided an FAQ page42 on remote sales. A Tax Reform Task Force has
recommended adoption of legislation43 similar to South Dakota’s in the near future.
•• Michigan Department of Treasury has issued a regulation44 to require sales tax collection
by internet sellers with sales of at least $100,000 or more than 200 transactions in the
previous calendar year, effective October 1, 2018. The Department did not cite a statutory
basis for its regulation, although a prior regulation45 cited the state’s very broad (and perhaps
unconstitutionally broad) nexus statute. Consequently, the regulation’s enforcement could
face legal challenge, which can be avoided through enactment of an enabling statute similar to
South Dakota’s.
•• Minnesota Department of Revenue has issued a regulation46 to require sales tax collection
by internet sellers with sales of at least 10 that total more than $100,000, or 100 more sales
shipped to Minnesota, in any period of 12 consecutive months, effective October 1, 2018.
The Department cited state law authorizing collection of sales tax up to the limits of the
United States Constitution. The state should consider enactment of a statute codifying these
provisions.
•• Nebraska Department of Revenue has issued a statement47 reiterating that only sellers
with physical presence are required to collect sales tax under current Nebraska law. The
Department did invite voluntary sales tax collection by internet sellers and supports an
exception for sellers that do not meet a threshold of $100,000 or more than 200 transactions
42

Arkansas Department of Finance Administration (DFA), “Arkansas Remote Seller Frequently Asked Questions”, https://www.dfa.arkansas.gov/excise-tax/
sales-and-use-tax/arkansas-remote-seller-frequently-asked-questions-faqs.

43

Nicole Kaeding, “Prioritizing Tax Reform in Arkansas”, Tax Foundation, 2018 https://taxfoundation.org/prioritizing-tax-reform-arkansas/.

44

State of Michigan Department of Treasury (DOT), “Sales and use tax nexus standards for remote sellers”, Revenue and Administrative Bulletin for 2018-16”,
2018, https://www.michigan.gov/taxes/0,4676,7-238-43519_43529-474288--,00.html.

45

State of Michigan Department of Treasury (DOT), “Sales and use tax nexus standards for out of state sellers”, Revue and Administrative Bulletin for
2015-22”, 2015, https://www.michigan.gov/documents/treasury/RAB_2015-22_-_Nexus_Standards_505107_7.pdf.

46

Minnesota Department of Revenue (DOR) “News release: remote sellers”, 2018, http://www.revenue.state.mn.us/newsroom/Documents/20180725%20
Wayfair%20Update.pdf.

47

Nebraska Department of Revenue (DOR), “News Release: Regarding the South Dakota v. Wayfair United States

Supreme Court Decision”, 2018, http://www.revenue.nebraska.gov/news_rel/jul_18/wayfair.pdf.
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annually, effective January 1, 2019. The Department further stated that it may seek legislation
in the 2019 session.
•• Nevada Department of Taxation has proposed a draft regulation48 to require sales tax
collection by internet sellers with sales of at least $100,000 or more than 200 transactions
in the current or previous calendar year, to be enforced prospectively. The Department cited
state law authorizing collection of sales tax up to the limits of the United States Constitution.
The regulation will be considered for adoption49 on September 13, 2018, with implementation
as early as October or November 2018. The state should consider enactment of a statute
codifying these provisions.
•• North Carolina Department of Revenue has issued a directive50 to require sales tax collection
by internet sellers with sales of at least $100,000 or more than 200 transactions in the
previous or current calendar year, effective November 1, 2018, or 60 days after the seller
meets the threshold, whichever is later. The Department cited the state’s very broad (and
perhaps unconstitutionally broad) nexus statute. Consequently, the regulation’s enforcement
could face legal challenge, which can be avoided through enactment of an enabling statute
similar to South Dakota’s.
•• Ohio Department of Taxation tweeted51 that legislative action would be required before
remote sellers would be required to collect tax. However, Ohio has a statute52 requiring tax
collection by internet retailers who sell more than $500,000 into the state and place software
or an app on computers or phones in Ohio. The law is currently being challenged by the
American Catalog Mailers Association, and given that the law relies on a physical presence
justification that no longer is good law, the challenge may succeed.
•• Oklahoma law53 includes a notice-and-reporting requirement for retailers with more than
$10,000 in sales in the state in the preceding 12 calendar months, and retailers must either
collect the tax or comply with the notice-and-reporting provision, effective July 1, 2018.
•• Rhode Island law54 adopts a $100,000 or 200-transaction threshold but gives retailers a choice
of collecting or complying with the state’s notice-and-reporting law. That legislation went into
effect on August 17, 2017. The state should consider disavowing retroactive enforcement
for retailers who did not register prior to issuance of the Department of Revenue Division of
Taxation’s revised post-Wayfair statement 55 on July 20, 2018.
48

Nevada Department of Taxation (DOT), “remote Sellers Proposed Regulations”, https://tax.nv.gov/FAQs/LCB-File-No-R189-18.

49

State of Nevada Department of Taxation (DOT), “Notice of Intent to Act Upon Regulation”, Nevada Tax Commission, 2018, https://tax.nv.gov/
uploadedFiles/taxnvgov/Content/FAQs/Adoption-Notice-R189-18.pdf.

50

North Carolina Department of Revenue, “Sales and Use Tax Collections on Remote Sales – SD-18-6”, 2018, https://files.nc.gov/ncdor/documents/files/
sd-18-6_0.pdf; cf. N.C. Gen. Stat. § 105-264.

51

Ohio Taxation (@OhioTaxation). “Statement on the U.S. Supreme Court’s ruling of South Dakota vs. Wayfair Inc.,” Jun. 21, 2018, 1:21 p.m. Tweet, https://
twitter.com/OhioTaxation/status/1009894000009056256.

52

Alex Ebert, “Online Retailers Sue to Scorch Ohio’s ‘Cookie’ Sales Tax”, Bloomberg BNA, 2018, https://www.bna.com/online-retailers-sue-n73014473733.

53

Okla. H.B. § 1019. Governor Fallin vetoed S.B. 337, which would have established a $100,000 threshold.

54

Rhode Island Department of Revenue (DOR), “Non-collecting retailers, referrers, and retail sales facilitators”, Division of Taxation, http://www.tax.ri.gov/
Non-collecting%20retailers/index.php.

55

Rhode Island Department of Revenue (DOR), “FAQS FOR NON-COLLECTING RETAILERS (REMOTE

SELLERS) FOLLOWING WAYFAIR DECISION” Division of Taxation, 2018, http://www.tax.ri.gov/notice/Remote_seller_FAQs_07_06_18.pdf.
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•• Washington Department of Revenue announced on August 3, 201856 that retailers with
$100,000 in gross retail sales or 200 transactions in the current or previous year must collect
sales tax, effective October 1, 2018. The Department did not cite a statutory basis for its
announcement. This new requirement is in addition to a law that went into effect July 7, 201757
that includes a notice-and-reporting requirement for retailers with more than $10,000 in sales
in the state, and retailers must either collect the tax or comply with the notice-and-reporting
provision. There is also a click-through nexus provision for referrers with more than $267,000 in
sales in the state. Remote retailers with $267,000 in gross receipts in the state are also deemed
to have nexus58 for the state’s Business & Occupation gross receipts tax. The Department
has posted a FAQ page59. The state should consider enactment of a statute codifying these
provisions and rescinding any duplicative or superseded portions of the 2017 law. The state
should also consider increasing the de minimis threshold for its marketplace law (discussed
below) above the very minimal $10,000.
•• Wisconsin Department of Revenue has announced60 that it will require sales tax collection
by internet sellers with sales of at least $100,000 or more than 200 transactions annually,
effective October 1, 2018. The state should consider enactment of a statute codifying these
provisions.

56

Washington State Department of Revenue (DOR), “Washington to begin collecting sales tax from out-of-state sellers”, 2018, https://dor.wa.gov/about/
news-releases/2018/washington-begin-collecting-sales-tax-out-state-sellers.

57

Wash. H.B. § 2163 (2017)

58

Kristen Moritz-Baune, “Washington enacts use tax reporting and B&O changes for remote sellers”, RSM Tax Alert, 2017, https://rsmus.com/what-we-do/
services/tax/state-and-local-tax/washington-enacts-use-tax-reporting-and-b-o-changes-for-remote-s.

59

Washington State Department of Revenue, “Registration thresholds for out-of-state businesses: retail sales FAQ”, https://dor.wa.gov/find-taxes-rates/
retail-sales-tax/marketplace-fairness-leveling-playing-field/registration-thresholds-out-state-businesses-retail-sales.

60

Wisconsin Department of Revenue (DOR), “Remote Sellers - Wayfair Decision”, https://www.revenue.wi.gov/Pages/Businesses/remote-sellers.
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Steady Yellow Light:
Alabama, Arizona, California, Connecticut, Florida, Hawaii, Idaho,
Illinois, Maine, Maryland, Massachusetts, Mississippi, Missouri, New
Mexico, New York, Pennsylvania, South Carolina, Tennessee, Texas,
Virginia, and the District of Columbia Should Only Proceed After
Making Legislative Changes
The remaining states have not completed several items on the Wayfair checklist, in large part due
to their non-membership of SSUTA. Without action to adopt uniform definitions and simplify their
sales tax systems, requiring collection from internet sellers will be under a cloud of legal uncertainty.
At minimum states should allow sellers to register with SSUTA rather than requiring state-by-state
registrations, limit multistate audits, allow SSUTA service providers to work with their state, and
provide taxability, exemption, rate, and boundary data for download on their websites.
Several of these states have passed legislation or adopted regulations relating to taxation of internet
sales:
•• Alabama has a revenue rule61 adopting a $250,000 threshold but no transaction minimum.
The Alabama Department of Revenue has set a collection start date62 of October 1, 2018. The
state is not a member of SSUTA, and does not adhere to common definitions, does not provide
base/rate lookup software or immunity from errors resulting from reliance on software, but
has established a portal to pay all state and local sales taxes63 and does offer the option64 of
collecting a flat 8 percent tax in lieu of the multiple sales taxes imposed by the state’s taxing
jurisdictions. While the state should pursue SSUTA membership, the 8 percent flat tax option
does somewhat reduce the burden on interstate sellers and should not be removed.
•• California officials are considering a higher threshold65 of $500,000, although a draft
document66 accidentally placed on the California Department of Tax and Fee Administration’s
public website would have set67 a $100,000 or 200-transaction threshold.
•• Connecticut law68 adopts a $250,000 or 200-transaction threshold (during the 12-month
period ending September 30, 2018), with an effective date of December 1, 2018. The
preexisting click-through nexus law is amended to adjust the de minimis threshold from a
very low $2,000 to $250,000 as well. The state also has69 a notice-and-reporting law that
61

Ala. Code § 40-23-31 & Ala. Code § 40-23-83.

62

Alabama Department of Revenue, ” Simplified Sellers Use Tax FAQs”, https://revenue.alabama.gov/sales-use/simplified-sellers-use-tax-ssut/
simplified-sellers-use-tax-faqs.

63

Alabama Department of Revenue, “My Alabama Taxes”, https://myalabamataxes.alabama.gov.

64

Alabama Department of Revenue, “Simplified Sellers Use Tax (SSUT)”, https://revenue.alabama.gov/sales-use/simplified-sellers-use-tax-ssut.
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Gail Cole, “The sleeping giant awakens: California looks for best way to tax out-of-state sellers”, Avalara Tax Compliance, 2018, https://www.avalara.com/
us/en/blog/2018/08/sleeping-giant-awakens-california-looks-to-tax-out-of-state-sellers.html.
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California Department Of Tax And Fee Administration (CDTFA), “Tax Guide for New Tax Collection Requirements for Retailers Making Sales for Delivery
into California”, 2018, http://src.bna.com/Alh.
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Id.
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Conn. S.B. 417.

69

Gail Cole, “Connecticut amends economic nexus law, taxes marketplace facilitators”, Avalara Tax Compliance, 2018, http:// avalara.com/us/en/
blog/2018/06/connecticutamendseconomicnexuslawtaxesmarketplacefacilitators.
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requires quarterly statements sent to each seller beginning July 1, 2019, and an annual
notice to the Commissioner of Revenue Services starting January 31, 2020. The state is not
a member of SSUTA, does not adhere to common definitions, and does not provide base/rate
lookup software or immunity from errors resulting from reliance on software, but does have
centralized collection of sales tax. (Connecticut has no local sales taxes.) While the state should
pursue SSUTA membership, the lack of local sales tax jurisdictions does somewhat reduce the
burden on interstate sellers.
•• Hawaii law70 adopts a $100,000 or 200-transaction threshold (during the previous calendar
year) for its sales tax (called the General Excise Tax), effective prospectively. The Hawaii
Department of Taxation announced a collection effective date71 of July 1, 2018, with the first
filing due August 20, 2018. The Department has stated that those who met the $100,000 or
200-transaction threshold in 2017 or 2018 will not be required to remit tax for the period prior
to July 1, 2018, but must begin filing thereafter. The state is not a member of SSUTA, does not
adhere to common definitions, and does not provide base/rate lookup software or immunity
from errors resulting from reliance on software, but does have centralized collection of sales
tax. (Hawaii has only one local sales tax jurisdiction, Oahu County.) The state also taxes nearly
all goods and services under its tax, unlike most other states, thereby avoiding base calculation
and definition problems. While the state should pursue SSUTA membership, having only one
sales tax jurisdiction and broadly taxing all goods and services does somewhat reduce the
burden on interstate sellers.
•• Idaho has not moved to apply the Wayfair ruling but is enforcing its click-through nexus law72 .
•• Illinois law73 adopts a $100,000 or 200-transaction threshold (determined at the end of each
March, June, September, and December for the previous 12 months), with an effective date of
October 1, 2018. The state is not a member of SSUTA, does not adhere to common definitions,
and does not provide base/rate lookup software (other than a website), but does have
centralized collection of sales tax for its 563 local sales tax jurisdictions74 . State law waives75
penalties assessed based on erroneous information provided by the state, and purchasers
can pursue refunds directly from the state76 instead of the seller. There are different sales tax
rates77 on general merchandise, food and drugs, and vehicles. The state should pursue SSUTA
membership, because the significant complexity associated with collecting the state and local
sales tax places an undue burden on interstate sellers.
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Haw. S.B. 2514.
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Hawaii Department of Taxation, “Implementation of Act 41”, Announcement No. 2018-10, 2018, http://files.hawaii.gov/tax/news/announce/ann1810_amended.pdf.
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Avalara Tax Compliance, “Idaho plays hard ball with non-collecting remote retailers”, 2018, https://www.avalara.com/us/en/blog/2018/08/
idaho-plays-hard-ball-with-non-collecting-remote-retailers.
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Ill H.B. 3342 (sec. 80-5(9)).
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Illinois Department of Revenue, “Locally Imposed Sales Taxes Administered by the Department of Revenue”, http://tax.illinois.gov/Publications/
LocalGovernment/ST-62.pdf.
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Ill. Comp. Stat. 20/2520.
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Illinois Department of Revenue, “Claims for Credit” Sales Tax Letter 13—0029-GIL, 2013, http://www.revenue.state.il.us/LegalInformation/LetterRulings/
st/2013/ST-13-0029.pdf.
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Illinois Department of Revenue, “Sales & Use Taxes”, http://tax.illinois.gov/Businesses/TaxInformation/Sales/rot.
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•• Maine law78 adopts a $100,000 or 200-transaction threshold (in the previous or current
calendar years), and Maine Revenue Services began enforcing collection79 from July 1, 2018.
The state is not a member of SSUTA, does not adhere to common definitions, and does not
provide base/rate lookup software or immunity from errors resulting from reliance on software
(aside from a website), but does have centralized collection of sales tax. (Maine has no local
sales taxes.) While the state should pursue SSUTA membership, the lack of local sales tax
jurisdictions does somewhat reduce the burden on interstate sellers.
•• Massachusetts has adopted a regulation 80 defining the placement of website “cookies” on
in-state computers as physical presence and requiring retailers who do so to collect sales tax,
if the retailer had at least $500,000 in Massachusetts sales and 100 or more transactions in
the previous calendar year, and excluded retailers whose only connection with the state is
that a website can be accessed from within the state. The regulation is being challenged 81 by
Crutchfield Corporation; an earlier version of the regulation had been withdrawn 82 under legal
scrutiny. The state is not a member of SSUTA, does not adhere to common definitions, and
does not provide base/rate lookup software or immunity from errors resulting from reliance
on software, but does have centralized collection of sales tax. (Massachusetts has no local
sales taxes.) While the state should pursue SSUTA membership, the lack of local sales tax
jurisdictions does somewhat reduce the burden on interstate sellers.
•• Mississippi has adopted a regulation 83 setting a $250,000 threshold (in the previous 12 months)
but no transaction minimum, effective prospectively from December 1, 2017. The Mississippi
Department of Revenue has issued a statement 84 setting the beginning of enforcement with
sales on or after September 1, 2018, and urged remote sellers to register by August 31, 2018.
The state is not a member of SSUTA, does not adhere to common definitions, and does not
provide base/rate lookup software or immunity from errors resulting from reliance on software
(aside from a website), but does have centralized collection of sales tax. (Mississippi has no
local sales taxes.) While the state should pursue SSUTA membership, the lack of local sales tax
jurisdictions does somewhat reduce the burden on interstate sellers.
•• Pennsylvania law85 , Act 43, adopts a $10,000 threshold (in the previous 12 months) but no
transaction minimum, effective prospectively from March 1, 2018, and each June 1 thereafter
beginning June 1, 2019. Prior to the Wayfair decision, the Pennsylvania Department of
Revenue had clarified that sellers must choose 86 one or two options: collect, or comply with
the state’s notice-and-reporting law. The state is not a member of SSUTA, does not adhere
78

Me. Stat. tit. 36, E Title 36 § 1951-B(3).
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Maine Revenue Service (MRS), “Guidance for Remote Sellers”, 28(6), 2018, https://maine.gov/revenue/publications/alerts/2018/ta_aug2018_vol28_iss6.
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830 Mass. Code Regs. 64H.1.7, https://www.mass.gov/regulations/830-CMR-64h17-vendors-making-internet-sales.
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Gail Cole, “Remote online seller tries to crush Massachusetts cookie law”, Avalara Tax Compliance, 2018, https://www.avalara.com/us/en/blog/2017/10/
remote-online-seller-tries-crush-massachusetts-cookie-law.
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Gail Cole, “Massachusetts swallows tax on internet cookies … for now”, Avalara Tax Compliance, 2018, https://www.avalara.com/taxrates/en/
blog/2017/07/massachusetts-swallows-tax-internet-cookies-now.
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Miss. Code R. § 35.IV.3.09.
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Mississippi Department of Revenue, “Sales and Use Tax Guidance for Online Sellers”, http://www.dor.ms.gov/Business/Documents/Online%20Seller%20
Guidance.pdf.
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Pa. H.B. 542.
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Pennsylvania Department of Revenue, “Advice for Remote Sellers”, https://www.revenue.pa.gov/GeneralTaxInformation/Tax%20Types%20and%20
Information/SUT/MarketPlaceSales/Pages/Remote-Sellers.
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to common definitions, and does not provide base/rate lookup software or immunity from
errors resulting from reliance on software, but does have centralized collection of sales tax
(Pennsylvania has only two local sales tax jurisdictions, Philadelphia and Allegheny County) and
a website list of taxable items87. The constitutionality of Pennsylvania’s Act 43 is murky, and
aggressive enforcement of internet retailers under its provisions could result in a successful
legal challenge. The state should pursue SSUTA membership and, if it wishes to collect tax from
internet retailers, revise enabling legislation similar to or more generous than South Dakota’s.
•• Tennessee has adopted a regulation 88 setting a $500,000 threshold (in the previous 12 months)
but no transaction minimum, effective prospectively from July 1, 2017. Enforcement is on hold
pending disposition of a legal challenge 89 by the American Catalog Association, and collection
is unlikely to begin before early 2019. The state is not a full member of SSUTA, but has enacted
legislation to become a full member90 as of July 1, 2019. Until then, the state adheres to most
common definitions, and provides base/rate lookup software. It also provides centralized
collection of sales tax (Tennessee has 298 local sales tax jurisdictions), but until July 1, 2019, tax
bases can differ between state and local jurisdictions. Based on the current state of Tennessee
law, the $500,000 threshold regulation may not survive legal challenge. The state should not
further delay SSUTA membership, and if it wishes to collect tax from internet retailers, should
adopt legislation similar to or more generous than South Dakota’s.
The remaining states in this group have not yet passed South Dakota-style legislation or regulations
relating to internet sales, but would have to undertake significant simplifications prior to doing so:
•• Arizona is not a SSUTA member but tackled a major roadblock with central administration of
its 131 sales tax jurisdictions (called the Transactions Privilege Tax) beginning January 1, 2017.
Each local jurisdiction still determines its own tax base, however. The state should pursue
SSUTA membership and/or significant simplification of its local sales taxes prior to pursuing
enabling legislation similar to South Dakota’s.
•• California is not a SSUTA member and has 323 sales tax jurisdictions. The state provides
central collection and local sales taxes must adhere to the state sales tax base, but the state
does not adhere to common definitions or provide base/rate lookup software (aside from a
website). The state should pursue SSUTA membership and/or significant simplification of its
local sales taxes prior to pursuing enabling legislation similar to South Dakota’s.
•• Florida is not a SSUTA member and has 69 sales tax jurisdictions. The state provides central
collection and local sales taxes must adhere to the state sales tax base, but the state does not
adhere to common definitions or provide base/rate lookup software (aside from a website). The
state should pursue SSUTA membership and/or significant simplification of its local sales taxes
87

PDOR, “SALES & USE TAX TAXABILITY LISTS,” https://revenue.pa.gov/GeneralTaxInformation/Tax%20Types%20and%20Information/SUT/Pages/
Taxability%20Lists.
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Tennessee Department of Revenue, “State Sale and Use Tax Rules” Rules of Department of Revenue 1320(05-01), 40, 2017, https://publications.tnsosfiles.
com/rules/1320/1320-05/1320-05-01.20170101.pdf#page=40.
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Tripp Baltz, “State of Wayfair: Tennessee Collections on Hold”, BNA Bloomberg, 2018, http://src.bna.com/nPZ. https://www.bna.com/state-wayfairtennessee-n73014481801; American Catalog Mailers Association v. Tennessee Department of Revenue, No. 17-307-IV (Tenn. Chancery Ct.), Agreed Order
Preventing Enforcement,
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“Tennessee Full SST Member”, 2005, https://www.streamlinedsalestax.org/index.php?page=tennessee.
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prior to pursuing enabling legislation similar to South Dakota’s.
•• Idaho is not a SSUTA member and has 11 sales tax jurisdictions. The state provides central
collection and local sales taxes must adhere to the state sales tax base, but the state does not
adhere to common definitions or provide base/rate lookup software. The state should pursue
SSUTA membership prior to pursuing enabling legislation similar to South Dakota’s.
•• Maryland is not a SSUTA member and has no local sales tax jurisdictions. The state does not
adhere to common definitions, deviates from a standard “rounding” rule, and does not provide
base lookup software (aside from a website), but does have centralized collection of sales tax.
(Maryland has no local sales taxes.) Maryland’s Comptroller has proposed a draft regulation91
to adopt a $100,000 or 200-transaction threshold, in the previous or current calendar years,
effective October 1, 2018. While the state should pursue SSUTA membership, the lack of local
sales tax jurisdictions does somewhat reduce the burden on interstate sellers.
•• Missouri is not a SSUTA member and has 1,393 sales tax jurisdictions. The state provides
central collection and local sales taxes must adhere to the state sales tax base, but the state
does not adhere to common definitions or provide base/rate lookup software (aside from a
website). The state should pursue SSUTA membership and/or significant simplification of its
local sales taxes prior to pursuing enabling legislation similar to South Dakota’s.
•• New Mexico is not a SSUTA member and has 144 sales tax jurisdictions. The state provides
central collection and local sales taxes must adhere to the state sales tax base, but the state
does not adhere to common definitions or provide base/rate lookup software (aside from a
website). The state should pursue SSUTA membership and/or significant simplification of its
local sales taxes prior to pursuing enabling legislation similar to South Dakota’s.
•• New York is not a SSUTA member and has 82 sales tax jurisdictions. The state provides central
collection and local sales taxes must adhere to the state sales tax base, but the state does not
adhere to common definitions or provide base/rate lookup software (aside from a website). The
state should pursue SSUTA membership and/or significant simplification of its local sales taxes
prior to pursuing enabling legislation similar to South Dakota’s.
•• South Carolina is not a SSUTA member and has 45 sales tax jurisdictions. The state provides
central collection and local sales taxes must adhere to the state sales tax base, but the state
does not adhere to common definitions or provide base/rate lookup software (aside from a
website). State officials are considering a draft regulation92 to require collection by remote
sellers with at least $250,000 in sales, in the prior year or in the current year up to the last
day of the last calendar month, effective October 1, 2018. The state should pursue SSUTA
membership and/or significant simplification of its local sales taxes prior to pursuing enabling
legislation similar to South Dakota’s.

91

Maryland Comptroller of Revenue, “Draft Regulations Submitted to AELR Committee,” http://src.bna.com/AUm.

92

Retailers Without a Physical Presence, SC Revue 18 (proposed August 2018), to be codified SC Revenue Ruling #14-4, https://dor.sc.gov/resources-site/
lawandpolicy/Advisory%20Opinions/Public%20Draft%20-Remote%20Seller.pdf.
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•• Texas is not a SSUTA member and has 1,594 sales tax jurisdictions. The state provides central
collection and local sales taxes must adhere to the state sales tax base, but the state does not
adhere to common definitions or provide base/rate lookup software (aside from a website).
The state should pursue SSUTA membership and/or significant simplification of its local sales
taxes prior to pursuing enabling legislation similar to South Dakota’s. The Texas Comptroller
has issued a statement93 inviting input for future legislation and disavowing any retroactive
application.
•• Virginia is not a SSUTA member and has 174 sales tax jurisdictions. The state provides central
collection and local sales taxes must adhere to the state sales tax base, but the state does not
adhere to common definitions or provide base/rate lookup software (aside from a website). The
state should pursue SSUTA membership and/or significant simplification of its local sales taxes
prior to pursuing enabling legislation similar to South Dakota’s.
•• District of Columbia is not a SSUTA member and has no local sales tax jurisdictions. D.C. does
not adhere to common definitions or provide base lookup software (aside from a website).
D.C. should pursue SSUTA membership prior to pursuing enabling legislation similar to South
Dakota’s.

Red Light: Colorado and Louisiana
Colorado and Louisiana have duplicative, outdated, inconsistent, and inefficient sales tax collection
mechanisms that make it unlikely that any attempt to pass a South Dakota-style law would survive
a legal challenge. Both states permit each tax jurisdiction (328 in Colorado, 370 in Louisiana) to
administer, collect, and audit its sales tax separately, and define its base independently of the state
sales tax base. Neither state is a member of SSUTA and therefore neither adheres to common
definitions or provide base/rate lookup software. Adopting sales tax practices that are used by every
other state, such as centralized collection of all sales taxes in the state and uniformity between
the state and local bases, would be essential prerequisites before Colorado or Louisiana could take
advantage of the Wayfair ruling. Both states are aware of these deficiencies and have in recent
months begun taking tentative steps to improve their sales tax systems.
•• Colorado has a preexisting notice-and-reporting law94 , applying to vendors with in-state sales
of at least $100,000 per year. Colorado began enforcement of that law on July 1, 2017. The
state’s Sales and Use Tax Simplification Task Force95 is currently meeting to consider possible
changes to sales tax administration and structure.
•• Louisiana nonetheless enacted a law96 adopting a $100,000 or 200-transaction threshold,
93

Glenn Hagar, Texas Comptroller of Public Accounts (TCPA), “Comptroller Issues Initial Guidance on Remote Seller Sales Tax Decision by U.S. Supreme
Court”, June 2018, https://comptroller.texas.gov/about/media-center/news/2018/180627-wayfair.php.
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See Colorado Department of Revenue, “Use Tax – Information for Non-Collecting Retailers,” https://www.colorado.gov/pacific/tax/
use-tax-information-non-collecting-retailers.

95

Colorado General Assembly (CGA), “Sales and Use Tax Simplification Task Force”, Fiscal Policy & Taxes, 2018, https://leg.colorado.gov/committees/
sales-and-use-tax-simplification-task-force/2018-regular-session.
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2018 La. HB 17 Sec.1 §301(4)(m).
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during the previous or current calendar year, with the Department of Revenue setting an
effective date97 of January 1, 2019. The law establishes98 a new Sales and Use Tax Commission
for Remote Sellers to serve as the single collection entity for remote seller sales taxes, and
a Uniform Local Sales Tax Board to promote uniformity and efficiency in local sales tax
administration. Both of these new entities have only just begun their work. There is discussion
of having remote sellers collect at a uniform rate of 8.45 percent.

NOMAD States:
Alaska, Delaware, Montana, New Hampshire, and Oregon
These developments are unpopular with online retailers in these five states, which have no statewide
sales tax, as they must now collect tax on sales to customers in other states. (Alaska and Montana
have limited local sales taxes, which would require centralized collection if internet sales were to be
subject to them.) New Hampshire considered a proposal that would limit the ability of other states
to subject New Hampshire businesses to collection obligations unless those other states adopted
designated minimum simplifications, but that bill did not pass the New Hampshire Legislature 99 due to
constitutional concerns.

Marketplaces
One open question is marketplace facilitators: websites such as eBay100 or Etsy101 that do not
sell goods directly but provide a platform for sellers. The issue of who should collect tax on such
transactions was not addressed by South Dakota’s law or the Wayfair case, and whether states have
the power to require marketplaces to collect tax is an unresolved question. On one hand it is probably
the least complicated option for these websites to collect on behalf of their sellers, but on the other
are potentially unintended consequences from redefining who the seller, or merchant of record, is for
transactions.
Several states have enacted laws requiring marketplaces to collect for their sellers:
•• Alabama law102 requires marketplace facilitators to collect and remit tax on behalf of their
sellers if they facilitate in-state sales of at least $250,000 during the preceding 12-month
period, effective January 1, 2019.
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Louisiana Sales and Use Tax Commission for Remote Sellers (LSUTCRS), “Impact of Wayfair Decision on Remote Sellers Selling to Louisiana Purchasers”,
Remote Sellers Information Bulletin, 18(001), 2018, http://revenue.louisiana.gov/LawsPolicies/RSIB%2018-001%20-%20Remote%20Sellers%20
Impact%20of%20Wayfair.pdf.
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Gail Cole, “Louisiana takes steps to simplify sales and use tax administration”, Avalara Tax Compliance, 2017, https://www.avalara.com/taxrates/en/
blog/2017/07/louisiana-takes-steps-to-simplify-sales-and-use-tax-administration.

99

Kevin Landrigan, “NH lawmakers kill internet sales-tax bill”, New Hampshire Union Leader, 2018, http://www.unionleader.com/state-government/
nh-lawmakers-kill-internet-sales-tax-bill--20180725.
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eBay News Team, “Supreme Court Rules on Internet Sales Tax”, 2018, https://www.ebayinc.com/stories/news/
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Ala. H.B. 470 (2018).
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•• Arizona requires103 marketplaces to collect for any sellers who have nexus in the state.
•• Connecticut law104 requires marketplace facilitators to collect and remit tax on behalf of their
sellers if they facilitate in-state sales of at least $250,000 during the preceding 12-month
period ending September 30, effective December 1, 2018.
•• Minnesota law105 requires marketplace facilitators to collect and remit tax on behalf of their
sellers if they facilitate in-state sales of at least $10,000 during the preceding 12-month period
ending on any calendar quarter, effective October 1, 2018.
•• Oklahoma law106 includes a notice-and-reporting requirement for marketplaces with more
than $10,000 in sales in the state in the preceding 12 calendar months, and marketplaces must
either collect the tax or comply with the notice-and-reporting provision, effective July 1, 2018.
•• Pennsylvania law107 includes a notice-and-reporting requirement for marketplaces with more
than $10,000 in sales in the state in the preceding 12 calendar months, and marketplaces must
either collect the tax or comply with the notice-and-reporting provision, effective March 1,
2018.
•• Rhode Island law108 requires marketplaces, called retail sale facilitators109, with at least
$100,000 in sales or 200 transactions in the preceding 12 calendar months, to annually provide
a list of names and addresses for in-state retailers for whom the marketplace did and did not
collect tax, effective January 15, 2018.
•• Washington law110 includes a notice-and-reporting requirement for marketplaces with more
than $10,000 in sales in the state in the preceding 12 calendar months, and marketplaces must
either collect the tax or comply with the notice-and-reporting provision, effective January 1,
2018.
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Arizona Department of Revenue (ADR), “Arizona Transaction Privilege Tax Ruling (TPR)”, 16-3, https://azdor.gov/sites/default/files/media/RULINGS_
TPT_2016_tpr16-3.pdf.
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Okla. H.B. 1019 (2018).
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Pennsylvania Department of Revenue (PDOR), “MARKETPLACE FACILITATORS”, Tax Types and Information, 2018, https://revenue.pa.gov/
GeneralTaxInformation/Tax%20Types%20and%20Information/SUT/MarketPlaceSales/Pages/Marketplace-Facilitators.aspx?
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Additionally, South Carolina is considering a draft regulation111 to require collection by marketplaces
with at least $250,000 in the prior year or in the current year up to the last day of the last calendar
month, effective October 1, 2018.
Changes to marketplace taxation should only be done through legislative action, not administrative
rule-making, and with sufficient notice.

Conclusion
As with any tax change, policymakers will be best served in approaching this issue in a
deliberate fashion and with eyes wide open to second-order effects. The end goal of
extending state sales taxes to online transactions is a broader, more stable sales tax base.
Because that goal will impact state finances for years to come, policymakers should build
systems meant to last; ones that are surely constitutional, that are free from the threat of
lawsuit, and that uphold a system of voluntary compliance.

111

Online Marketplaces – Physical and Economic Nexus, SC REVENUE RULING #18, (proposed 27 August 2018), https://dor.sc.gov/resources-site/
lawandpolicy/Advisory%20Opinions/Public%20Draft%20-Marketplace%20Operator.pdf.

ACMA Note: Crutchfield Corp., an ACMA member
company, sued Massachusetts's Department of
Revenue last year, citing the State's efforts to extend
its taxing authority into Crutchfield's home state of
Virginia. The suit was largely funded by True
Simplification of Taxation, which is led by the ACMA
and NetChoice.

October 23, 2018
The Honorable Mitch McConnell
Majority Leader
United States Senate
Washington, DC 20510

The Honorable Charles Schumer
Minority Leader
United States Senate
Washington, DC 20510

The Honorable Paul Ryan
Speaker of the House
U. S. House of Representatives
Washington, DC 20515

The Honorable Nancy Pelosi
Minority Leader
U. S. House of Representatives
Washington, DC 20515

Dear Leader McConnell, Leader Schumer, Speaker Ryan, and Leader Pelosi,
On behalf of the undersigned organizations, including 116 companies aligned with the American
Catalog Mailers Association (ACMA) and representing 38,000 employees across 44 states, part
of an estimated 7,000 companies engaged in cataloging generating some $300 billion in annual
commerce nationwide, we respectfully and urgently request legislation be enacted before the
end of this year that allows small businesses to fully and accurately comply with the U.S.
Supreme Court’s June 21, 2018 decision in South Dakota v. Wayfair Inc., et al. Such a piece of
legislation would include the following components:
1. Establish a realistic and orderly phase-in date for the implementation of the new Wayfair
standards of April 1, 2019
2. Prohibit retroactive enforcement of any legislation or regulations seeking to require
remote sellers (sellers without physical presence) to collect and remit sales taxes on
sales made before the new Wayfair standards are fully implemented
States such as Massachusetts are presently pursuing companies for the payment of sales tax,
interest, and penalties with respect to periods going back to October 2017, nearly nine months
retroactive to the date of the Supreme Court’s decision in Wayfair. Expecting companies to
retroactively collect tax from its customers months after the time of sale is unrealistic and not
feasible. This leaves companies no choice but to pay these post-sale tax assessments out of
their own pockets. It is an expenditure most small businesses not only cannot afford, but also
were not legally obligated to collect in the first place.
The Wayfair decision has thrust the catalog and e-commerce industries into an uncertain
situation regarding the collection and remittance of tax from remote sales. As states and local
authorities pass new laws to increase their revenues, small businesses across the country are
left scrambling to integrate complicated and costly software into their existing systems in order
to satisfy each taxing body’s unique requirements as well as to add the necessary personnel
resources to manage these efforts. Due to the complexities of integration and the limited

number of providers for this software, successful implementation can take many months to
accomplish.
Importantly, no practical method has yet been devised for remote sellers to provide their mail
order customers paying by check with the correct tax remittance for their specific location (city,
county, state…) for the merchandise categories purchased (there are over 10,000
permutations). This remains a material unresolved implementation gap, impacting millions of
often older and lower-income mail order shoppers who do not own or use credit cards.
If left unaddressed, the current situation will have a devastating effect on the catalog and ecommerce industries, historically a bright spot in the national economy even in downturns. It will
lead to a significant decrease in profitability for remote sellers across the country due to
increased costs and mail order customer confusion impacting sales, which could then lead to
job losses and, potentially, bankruptcies at companies that are unable to comply with these
unfair state taxation requirements.
Though ACMA has other concerns regarding remote taxation policy in the United States,
including the need for increased simplification and a reasonable small seller exemption, the two
aforementioned changes are vital to the health of the catalog and remote selling industries and
present the most urgent challenges. We ask for your help in keeping the American remote retail
industry a vibrant, job-creating force going forward. This urgent matter requires immediate
attention to avoid significant harm. Thank you for your consideration.
Sincerely,
Hamilton Davison
President & Executive Director
American Catalog Mailers Association

The states listed in parenthesis represent each co-signing company’s headquarters location.
Abbeon Cal Inc. (CA)
Abbott Cards (MA)
Alexander & Company, LLC (VA)
American Dental Accessories (MN)
American Meadows, Inc. (VT)
American Seed Trade Association (DC)
Ashro, Inc. (WI)
Back In The Saddle (MA)
Baudville Inc. (MI)
BestCigarPrices.com (PA)
Bluestone Perennials, Inc. (OH)
Boardroom Inc. (d/b/a Bottom Line Inc. (CT)
Bronner’s CHRISTmas Wonderland (MI)
Catalog Favorites (MA)
Charleston Gardens (NY)
Cigar.com (PA)
Cigarbid.com (PA)
Cigars International (PA)
Circa Lighting (GA)

Coldwater Direct LLC (MA)
Collectible Brands (GA)
Colony Brands, Inc. (WI)
Continuum Management Co., LLC (CT)
Country Door, Inc. (WI)
Country Store (MA)
Crafty Formations, LLC (ND)
Cuddledown (ME)
Dakin Farm (VT)
Deseret Book Company (UT)
Design Toscano (IL)
Direct Gardening Association (IL)
Edmund Optics (NJ)
Expressions (MA)
Faherty Brand (NY)
Fairytale Brownies (AZ)
Famous Smoke Shop (PA)
Fitness Finders, Inc. (MI)
FPH Communications (NY)

Fresh Finds (PA)
Fuller’s Sugarhouse (NH)
Gardener’s Supply Company (VT)
Gardens Alive! (OH)
Garrett Wade Co. (NY)
Gift Services Incorporated (WA)
Ginny’s, Inc. (WI)
Great American Business Products (TX)
Harriet Carter (PA)
Harrington’s of Vermont (VT)
Healy List Marketing (MA)
Holt’s Cigar Company Inc. (PA)
Imagine Beauty LLC (OR)
Infogroup Media Solutions (NE)
In The Company of Dogs (MA)
J. Schmid Assoc. (KS)
Johnson Smith Company (FL)
K-Log, Inc. (IL)
Koeze Company (MI)
Lake Champlain Chocolates (VT)
LettDirect (DE)
Littleton Coin Company, Inc. (NH)
LSC Communications, Inc. (IL)
Luxury Brand Holdings (RI)
Magellan’s (MA)
McIntyre Direct Group LLC (OR)
Midnight Velvet, Inc. (WI)
Midwest Catalog Brands, LLC (WI)
Mike's Cigars (FL)
Monastery Icons (NM)
Monroe & Main, Inc. (WI)
Montgomery Ward, Inc. (WI)
Nature’s Jewelry
NaviStone (OH)
NLC Products, Inc. (AR)
NorthStyle (MA)
Path2Response (CO)
Phoenix Direct (GA)
PipesandCigars.com (PA)
Plow & Hearth (VA)

cc:

Potpourri (MA)
Port Hawkesbury Paper (FL)
The Pyramid Collection (MA)
Raymond Geddes Co., Inc (PA)
Recreation Supply Co., Inc. (ND)
Ripon Printers (WI)
Scottish Gourmet USA LLC (NC)
Serengeti (MA)
Seventh Avenue, Inc. (WI)
Shades of Light, LLC (VA)
Silver Star Brands (WI)
South Meadow Ventures (VT)
St. Frank (CA)
Stark Bros. (MO)
Starship Modeler (IL)
The Stitchery (MA)
Sun Precautions (WA)
Sundance Holdings Group, LLC (UT)
The Swiss Colony, LLC (WI)
TD Associates (d/b/a TackleDirect) (NJ)
The Bradford Exchange, Ltd. (IL)
The Critical Thinking Co. (OR)
The Mail Group (IN)
The Teaching Company (VA)
Thompson Cigar Co. (FL)
Touch of Class (IN)
United States Plastic Corp. (OH)
Uno Alla Volta (CT)
US Toy Company (MO)
Velrose Lingerie (PA)
Venus (FL)
Vermont Teddy Bear Company (VT)
W. Atlee Burpee Company (PA)
Whatever Works (MA)
WiredResponse, Inc. (d/b/a Wherewithal
Marketing) (CA)
Wise & Well (PA)
Young Explorers (MA)
Zip Products, Inc. (VA)

All Members of the United States Senate
All Members of the U.S. House of Representatives
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M E M O R A N D U M
TO:
FROM:
SUBJECT:

Nicolas Maduros, Director
George Isaacson, Martin Eisenstein, and Matthew Schaefer
Comments in connection with the Implementation of Section 6203(c) of the
California Revenue and Taxation Code post-Wayfair

We submit these comments on behalf of the American Catalog Mailers Association
(“ACMA”) in connection with the review by the California Department of Tax and Fee
Administration (“CDTFA”) of its authority to implement a new interpretation of California
Revenue and Taxation Code Section 6203(c) in light of the U.S. Supreme Court’s recent ruling
in South Dakota v. Wayfair Inc., 138 S.Ct. 2080 (2018) (“Wayfair”). As these comments
explain, it is clear from the text, the history, and the purpose of Section 6203(c) that the CDTFA
cannot adopt new requirements for catalog, Internet, and other remote sellers to collect and remit
California sales and use tax without (at a minimum) a full rule making proceeding, and perhaps
not without first receiving direction from the California legislature.
About the ACMA
The ACMA is the leading trade association in the United States representing the interests
of businesses, individuals, and organizations engaged in and supporting catalog marketing. All
of ACMA’s members also make sales over the Internet but many also receive orders via the U.S.
Mail with a check enclosed, which can be as much as a third of all orders received. Any change
to the standard dictating when remote retailers must collect California’s sales and use taxes will
have a major impact on ACMA’s members, given the importance of California in the national
economy. Of particular concern to ACMA and its members is the statement made by
representatives of the CDTFA at the hearing on October 24, 2018 that the CDTFA can, based on
Wayfair, implement economic nexus standards without a change in the underlying statute and
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regulation. California’s sales and use tax statute does not authorize the CDTFA to impose sales
and use tax collection obligations on companies based on standards first adopted in a state (South
Dakota) that is less than one-fortieth the size of California and whose sales tax system bears little
similarity to California’s. Indeed, the favorable comments by the Supreme Court regarding
South Dakota’s system in the Wayfair decision dramatically undercut, rather than support, the
authority of the CDTFA to move forward with a new interpretation of Section 6203(c) without
proper legislative authority and rule making procedures.
Cal. Rev. & Tax Code Section 6203(c)
Only those retailers “engaged in business” in California are required to collect the
California use tax. Section 6203(c) of the Revenue and Taxation Code defines a “retailer
engaged in business” as “any retailer that has substantial nexus with this state for purposes of the
commerce clause of the United States Constitution and any retailer upon whom federal law
permits this state to impose a use tax collection duty.” Cal. Rev. & Tax. Code § 6203(c)
(enacted by Ch. 313 (A.B. 155), Laws 2011, effective September 23, 2011, and operative
September 15, 2012). At the time of the passage of A.B. 155, only those companies with a
physical presence in a state had substantial nexus with the state under the commerce clause, as
the Supreme Court reaffirmed in Quill v. North Dakota, 504 U.S. 298 (1992), overruled by
Wayfair, 138 S.Ct. at 2099. Thus, the California Assembly, when adopting AB 155, intended, by
the first clause of Section 6203(c), to require those retailers that had a physical presence in
California to collect California use tax. At the same time, the legislature recognized in the
second clause of Section 6203(c) that a further limitation on the state’s authority may derive
from other principles of federal law, in addition to substantial nexus, that may restrict the state’s
authority, or permit the state, to impose a use tax collection duty.
Wayfair has reset both the standard of “substantial nexus” and the applicable principles of
federal law in such fundamental ways that the CDTFA cannot proceed to implement a new
interpretation of Section 6203(c) by administrative fiat. To begin with, the Court replaced
physical presence nexus, the controlling constitutional standard when the legislature adopted
Section 6203(c), with a concept of “economic presence,” the only benchmarks for which are
remote sales and transactions thresholds adopted by one of the five smallest states in the nation.
The CDTFA cannot presume to decide that a South Dakota standard, adopted in contravention of
the then-controlling “physical presence” test nearly five years after the California legislature
most recently amended 6203(c), accurately reflects the intent of the California legislature with
regard to the meaning of Section 6203(c). Indeed, at a recent legislative hearing at which
officials of the CDTFA appeared, California legislative leaders expressed the view that the new
constitutional standards dictate a far higher set of sales and transactions thresholds than those
espoused by the CDTFA. (Comments of Assemblywoman Autumn R. Burke and State Senator
Mike McGuire at Joint Informational Hearing of Assembly Committee on Revenue and Taxation
and Senate Committee on Governance and Finance (Oct. 15, 2018)). The CDTFA’s power is
circumscribed by the grant of authority bestowed by the legislature; for the CDTFA to assume
that its power extends to matters not contemplated at the time the authorizing statute was adopted
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and far outside of the expressions of intent of current legislative leaders would plainly constitute
ultra vires action by the CDTFA.
Next, the CDTFA cannot presume to address, separate from the legislature and without
any rule making process, the additional limitations on the scope of Section 6203(c) that arise
under other, non-nexus principles of federal law addressed in Wayfair – namely, the fundamental
limitations on state taxing power under the Commerce Clause. The Wayfair Court noted at the
start of its opinion the core Commerce Clause principles at issue: “First, state regulations may
not discriminate against interstate commerce; and second, States may not impose undue burdens
on interstate commerce.” 138 S.Ct. at 2090-2091. Indeed, one of the reasons the Court gave for
its rejection of the physical presence standard is that “[t] he physical presence rule is a poor
proxy for the compliance costs faced by companies that do business in multiple States.” Id. at
2093. According to the Court, “[o]ther aspects of the Court’s doctrine can better and more
accurately address any potential burdens on interstate commerce, whether or not Quill’s physical
presence rule is satisfied.” Id. It is clear from Wayfair that a state may impose tax collection
obligations on an out-of-state retailer based on the retailer’s sales to the state only if the state
does not place an “undue burden” on interstate commerce.
California’s sales and use tax system differs dramatically from the South Dakota regime
scrutinized by the Court in Wayfair. Importantly, beyond the sales and transactions thresholds
and anti-retroactivity provisions of South Dakota law it highlighted, the Court placed particular
emphasis on simplification measures adopted in South Dakota as measures that “appear designed
to prevent discrimination against or undue burdens upon interstate commerce”:
“South Dakota is one of more than 20 states that have
adopted the Streamlined Sales and Use Tax Agreement.
This system standardizes taxes to reduce administrative and
compliance costs: It requires a single, state level tax
administration, uniform definitions of products and
services, simplified tax rate structures, and other uniform
rules.
It also provides sellers access to sales tax
administration software paid for by the State. Sellers who
choose to use such software are immune from audit
liability.” Id. at 2099-2100.
Unlike South Dakota, California has not adopted the Streamlined Sales & Use Tax
Agreement (“SSUTA”) or other uniform rules and measures with other states to simplify tax
collection. California does not provide sellers access to sales tax administration software paid
for by the state. California does not provide immunity for the sellers from audit liability for
reliance on state-provided software. California also has many local jurisdictions and differing
sourcing rules for in-state vs. out-of-state sellers with regard to local taxes that further
complicate the tax collection obligations of remote sellers. It is plainly beyond the authority of
the CDTFA to simply decree, without any legislative guidance or regulatory process, that
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Wayfair authorizes the imposition of use tax collection obligations on remote sellers, given the
evident differences between the California use tax system and the South Dakota system
scrutinized in Wayfair.
In conclusion, Section 6203(c) does not authorize the CDTFA to impose tax collection
obligations on retailers based solely on sales by the retailers to the state in excess of South
Dakota/Wayfair thresholds. Nothing in the text, history, or purpose of Section 6203(c) supports
the conclusion that remote retailers fall within the definition of retailers “engaged in business” in
California. An amendment to the California Revenue and Taxation Code would be the most
appropriate manner for the state to implement the safeguards and simplification measures the
U.S. Supreme Court pointed to in Wayfair. At a minimum, the CDTFA should not move forward
on any approach to post-Wayfair sales and use tax enforcement without a full rule making
process at which the particular challenges associated with imposing California sales and use tax
obligations on remote catalog, Internet and other vendors may be examined.

September 21, 2018
M r . H a m i l t o n D a v i s o n , President and Executive Director
A m e r i c a n C a t a l o g M a i l e r s Association
Post Office B o x 41211
Providence, Rhode Island 02940-1211
Dear M r . Davison,
T h a n k you for your kind letter about my bipartisan legislation H . R 6824, the
Sales Simplicity and Small Business Relief Act.

Online

Congress must ensure the South Dakota v. Wayfah; Inc. decision by the Supreme
C o u r t does not become a nightmare for A m e r i c a n businesses and small online sellers
who could be forced to comply w i t h up to 10,000 different taxing jurisdictions across
the U . S . H . R . 6824 establishes commonsense protections for small sellers and ensures
businesses are better prepared to collect sales taxes in the wake of the Supreme
C o u r t ' s decision.
T h a n k you again for your good words, and whenever I can ever be of assistance to you,
just let me know.
M o s t gratefully,

A n n a G . Eshoo
^Member of Congress

Congress has the power—and the duty—to protect interstate commerce
Cross-border tax collection simplifications are vital to future growth
In June 2018, the US Supreme Court’s Wayfair decision discarded the 60-year precedent of Quill and National
Bellas Hess, so states may now impose sales tax burdens on businesses without a physical presence in their state
(remote sellers). The Wayfair decision goes on to describe how South Dakota’s sales tax law would likely survive a
Commerce Clause challenge as an undue or discriminatory burden on interstate commerce, based on three
findings:
•

First, the South Dakota law at issue in Wayfair applies a safe harbor to those who transact only limited
business in South Dakota.

•

Second, the South Dakota law at issue in Wayfair ensures that no obligation to remit the sales tax may
be applied retroactively.

•

Third, South Dakota is one of more than 20 States that have adopted the Streamlined Sales and Use
Tax Agreement. This system standardizes taxes to reduce administrative and compliance costs. It
requires a single, state level tax administration, uniform definitions of products and services,
simplified tax rate structures, and other uniform rules. It also provides sellers access to sales tax
administration software paid for by the state. Sellers who choose to use such software are immune
from audit liability. (p.23, Wayfair)

But in the wake of Wayfair, many states have begun enforcing their sales tax laws against businesses anywhere in
the country, without first adopting these Wayfair standards. Not a single new state has adopted the Streamlined
Sales and Use Tax Agreement.
Fortunately, the Wayfair decision acknowledged that Congress retains its Article 1 Constitutional authority over
interstate commerce. To avoid the high court’s decision creating barriers to interstate commerce, Congress
should codify the Wayfair standards by requiring states to meet these simplification principles before imposing
sales tax burdens on businesses outside their borders.
The TruST Coalition and our members urge Congress introduce bi-partisan, bi-cameral legislation that addresses
these issues by adopting the follow common-sense principles set by legal precedent and practical implementation:
1. A Congressionally-determined safe harbor for small businesses transacting only limited business in a state
directly through their own websites, phone numbers, catalogs or other mailings.
2. No imposition of retroactive tax liability for sales prior to the Wayfair decision or any such later effective
date established by Congress or by state or local law or regulation.
3. State level administration of local taxes, including a single return and audit on behalf of the state and all
local jurisdictions in a state.

4. A common sales tax return for remote sellers to file.
5. A uniform set of definitions to be used by all states and localities for taxable and exempt products; and
uniform rules – including rounding rules and documentation requirements for exempt purchases – for all
states and localities.
6. A phase-in period available for remote businesses to come into compliance. A business making a good
faith effort to implement new sales tax systems should not be subject to liabilities for mistakes in taxes
collected and remitted or penalties and interest imposed by states (recognizing that in the real world
many companies will need until 2020 to be fully compliant).
7. States must provide at no cost to remote sellers consolidated, certified software and services for rate
lookup, collection, electronic filing, and funds transfer applicable to all taxing authorities in a state.
Remote sellers can also select from an approved list of Certified Service Providers (CSPs) and then use that
service for all states and taxing jurisdictions. Businesses relying on those software services should be
immune from state and civil liability for errors in taxes collected.
8. Congress should strongly consider adopting a central clearinghouse (similar to the one used under the
International Fuel Tax Agreement), i.e., one spreadsheet return, filed with one central authority, which
then distributes the remitted tax to the various states.

About TruST
The True Simplification of Taxation (TruST) Coalition represents American businesses in the fight to keep interstate commerce
and competition free from unfair tax burdens imposed by states where our businesses have no operations or representation. Led
by the American Catalog Mailers Association (ACMA), Data & Marketing Association (DMA), and NetChoice, TruST believes that
Congress has the obligation to businesses and legal authority to pass legislation that requires by statute the simplification of
sales and use taxes within the States as well as simplification of the administrative requirements for collection and auditing of
those taxes.
For more information, please visit truesimplification.org or contact Brian Johnson at Brian@VogelGroupDC.com.

