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Groups representing internet and catalog vendors asked a Massachusetts court June 9 to block
the Department of Revenue’s new directive requiring out-of-state online sellers to collect sales
tax.

NetChoice and the American Catalog Mailers Association (ACMA) filed a motion in
Massachusetts Superior Court for a preliminary injunction and declaratory judgment on the
facial unconstitutionality of Department of Revenue Directive 17-1, naming the department’s
commissioner as the defendant.

The groups argue that the DOR directive, which is slated to take effect July 1, violates the
Internet Tax Freedom Act (ITFA), the commerce clause, and the state’s own procedure for
implementing regulations.

Under Directive 17-1, remote sellers with more than $500,000 in sales into Massachusetts and
at least 100 transactional sales delivered into the state within the previous 12 months would be
required to collect and remit the state’s 6.25 percent sales and use tax on all sales made into
Massachusetts.

“The Massachusetts regulation blatantly violates Supreme Court precedent and the Internet
Tax Freedom Act, a law Congress enacted specifically to stop states from imposing sales that
discriminate against the internet,” Steve DelBianco, executive director of NetChoice, said in a
June 9 statement.

"While we cannot comment in any detail on pending litigation, the Department of Revenue
believes that the Directive has a firm legal and regulatory basis, and its importance in providing
a level playing field for Massachusetts retailers," said DOR spokeswoman Nicole St. Peter Mac
Dermott in an email. "Challenges are not unexpected, and the Department will work with the
Attorney General’s Office to defend the Directive."

The DOR has said the directive was not designed to challenge the U.S. Supreme Court’s
decision in Quill Corp. v. North Dakota, and meets the due process and commerce clause
requirements that the Court said are needed for sales tax collection duties to be valid as
imposed on remote retailers.

The DOR explained in the directive that internet vendors’ use of in-state software, cookies,
content distribution networks, and online marketplaces constitute a physical presence in the
state.

Document generated for Paige Jones       Page 1 of 3

Doc 2017-57709 (3 page(s))

(C) Tax Analysts 2017. All rights reserved. Tax Analysts does not claim
 copyright in any public dom

ain or third party content.



The groups asked that the Superior Court declare the directive unconstitutional and enter a
preliminary and permanent injunction to bar DOR Commissioner Michael Heffernan, who signed
and would oversee the directive, from implementing it.

The groups argue that the directive violates the ITFA because it “imposes an obligation on
certain Internet vendors to collect and remit sales or use tax on electronic commerce that are
not imposed on other vendors who do not or might make sales of similar goods and services”
through other means, such as catalog or mail order.

“In this respect, the Directive conflicts with both the language and intent of the ITFA,” is
preempted by federal law, and should be found “invalid and without legal effect,” the motion
stated.

Christopher Cox, a former member of Congress who was the ITFA's principal author and
sponsor, said in an affidavit filed with the lawsuit that the directive “is precisely what the law
was written to prevent.”

He said the directive “purports to justify this discriminatory taxation by asserting that the Internet
vendors subject to its requirements ‘invariably have’ contacts with Massachusetts because
their out-of-state computers communicate with in-state computers.” This refers to the DOR’s
argument that internet vendors’ use of in-state software and cookies was in-state property, and
constituted a physical presence.

“This is absurd,” Cox wrote. “Of course any computer user can freely delete cookies from his
or her device. This would not be true if someone else ‘owned’ the text files. It is precisely this
sort of sophistry that gave rise to my legislation in the first place.”

The ITFA was signed in 1998 as a temporary measure and was extended periodically until
being made permanent in February 2016.

The motion for declaratory judgment said the Massachusetts directive also violates the
commerce clause and due process clause.

“On its face, the Directive runs afoul of the Quill physical presence standard,” the motion said,
regarding the commerce clause, and “eschews the approach mandated by the U.S. Supreme
Court in favor of a ‘bright line rule’ that is easier for the Department to administer.”

Also, NetChoice and the ACMA argued that Heffernan failed to follow the Massachusetts
Administrative Procedure Act (APA), which required the DOR to notify interested parties and
allow them time to respond before the directive was issued. The DOR also was responsible for
filing a small business impact statement with the secretary of the state on the day of the
directive’s issuance, according to the motion.

“On information and belief, neither the Commissioner nor the Department complied with any of
the foregoing requirements of the APA before issuing the Directive,” the motion said.

NetChoice and the ACMA sued South Dakota last year over the state’s remote sales tax bill,
claiming S.B. 106 was facially unconstitutional. The court ruled in their favor in March, spurring
the state to request an appeal. Pending court review, the South Dakota law cannot be enforced,
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DelBianco said.

"This is just the latest in a series of ill-considered and illegal and aggressive state moves to shift
the burden of use tax collection on small- and medium-sized businesses outside of their own
state borders,” Hamilton Davison, president and executive director of the ACMA, said in a
statement to Tax Analysts. “As has been demonstrated in South Dakota and will be shown
again and again, states do not have the right to countermand established Supreme Court
precedence. The well-established practice of placing cookies on computers to improve the user
experience has nothing to do with the establishment of physical nexus, as we will show during
these proceedings."
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