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        September 1, 2016 
 
 
Dear Chairman Goodlatte, 
  

We write to convey our strong support for the House Judiciary Committee 
discussion draft of the Online Sales Simplification Act (OSSA) that was released on August 
25.  Businesses need a simple and practical solution for remote sales tax collection, 
especially since many states have enacted laws that reach across borders to impose tax 
obligations. As currently drafted, this proposal would rationalize the patchwork of state 
laws while leveling the retail playing field for consumers, states and businesses – both large 
and small. 
  

More and more, states are trying to subvert the 1992 Supreme Court ruling in Quill 
v. North Dakota, which prevents any state from interfering in interstate commerce by 
limiting its tax reach to businesses with a physical presence there.  Recently, several states 
have adopted laws and regulations that intentionally violate that Supreme Court doctrine.  
Their aim is to extend their taxing powers beyond their borders into other states.  The 
result is that businesses across the United States are now confronted with an onerous, 
confusing, and conflicting patchwork of taxation and regulation in states where they have 
no representation, and the nation is saddled with increasingly unreasonable and 
unnecessary burdens on interstate commerce. 
  

Only Congress can bring certainty and rationality to this situation.  What’s needed is 
a simple solution that works for all stakeholders.  Earlier destination-based legislative 
proposals (e.g., the Marketplace Fairness Act (MFA) and the Remote Transactions Parity 
Act (RTPA)) would create additional costs and complexity for interstate sellers.  These 
proposals would expose even small businesses located in a single state to regulation and 
taxation by auditors from 46 states.  Were this to happen, it could significantly hinder the 
incredible innovation and competition that is benefiting consumers everywhere.  
Additionally, we should take a lesson from the experience of the European Union and avoid 
repeating their admitted mistake of burdening sellers with destination-based sales tax. 
  

Against this backdrop, the committee’s approach in this OSSA discussion draft is a 
marked improvement.  It relies upon sound principles to create a simple and fair process 
for remote sales tax collection and remittance.  Unlike the destination-based proposals, it 
eliminates the need for interstate sellers to learn the taxing rules of thousands of 
jurisdictions.  Instead of being forced to submit to audits in multiple states, sellers would be 
subjected to audits only in states where they have a physical presence.  The committee bill 
also eliminates unnecessary and excessive costs for sales tax compliance, including the 
need for complex, expensive and risky software integrations and the need for companies to 
map each product they sell to the intricacies of new software systems.   
 

A key feature of the committee’s proposed simplification is that each participating 
state will identify a single sales tax rate for remote sales.  And by clearly defining and 



codifying what is and is not “physical presence,” the bill would tame the chaos of multiple 
states reaching across their borders and should avoid many of the conflicting court 
decisions and state legislation and regulation on that subject.   
  

This legislation, as currently drafted, is clear, fair and simple. The result is exactly 
what is required to level the playing field for all stakeholders: Sales taxes would be 
collected by out-of-state sellers and remitted to their home state, who would route those 
taxes to the state where products are delivered. This will go a long way toward protecting 
interstate commerce from unchecked taxation and regulation without representation, a 
bedrock principle upon which this country was founded.  You can count on our support for 
this measure. 
  
Sincerely, 
 
ACR Resource Group, Inc. 

American Catalog Mailers Association  

AmeriMark Direct  

AmeriMark Holdings, LLC  

Anthony Richards  

Ashro, Inc. 

Auditions  

B.A. Mason  

Back in the Saddle  

Barco Products Company  

Bas Bleu  

Baudville  

Baudville Brands  

Beauty Boutique  

Betty's Attic  

Birchland Market 

Blue Nile  

Carol Wright Gifts  

Catalog Classics  

Catalog Favorites  

CB1, Inc.  

Christianbook.com  

Colony Brands, Inc.  

Complements  

Country Store  

Crutchfield Corporation  

Cuddledown  
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Direct Marketing Association  

DM Services, Inc. 

Dr. Leonard’s Healthcare Corp  

Edmund Optics  

Electronic Retailing Association  

Essentials  
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Fairytale Brownies  

Feel Good Store  
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In the Company of Dogs  
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Johnson Smith Company  
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https://www.idville.com/
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http://www.johnsonsmith.com/
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https://ladygrace.com/
http://www.luxurybrandholdings.com/
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Neovox Global LLC  

NetChoice  

NorthStyle  

OSA Brands, LLC  

Overstock.com  

Path2Response, LLC  

Potpourri Gift  

Potpourri Group, Inc.  

Pure Promo  

Quad Graphics  

Quadras Integrated  

RecogNation  

Rockler Woodworking and Hardware  

RR Donnelley  

SC Data Center, Inc. 

SC Global Sourcing, Inc. 

Serengeti  

Seventh Avenue, Inc.  

ShoeMall  

Signals  

Silver Gallery  

Stoneberry  

Stony Creek Brands LLC  

Support Plus  

Swiss Colony Retail Brands, LLC  

The Lighter Side Co.  

The Pyramid Collection  

The Stitchery  

The Swiss Colony, LLC  

The Tender Filet, Inc.  

Things You Never Knew Existed  

Through the Country Door, Inc.  

Time for Me  

TreeTop Products, Inc.  

Universal Screen Arts, Inc.  

Uno Alla Volta LLC  

What on Earth  

Whatever Works  

Windsor Collection  

Young Explorers  
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http://www.quadrasinc.com/
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Rulemaking Hearing Held on August 8, 2016: 

The Department of Revenue’s Responses to Public Comments 

 

The State of Tennessee is heavily dependent on the sales tax for revenues. Internet sales continue to 

expand each year, resulting in ever increasing losses of sales tax revenue to Tennessee. Additionally, 

both Tennessee and out-of-state businesses that collect the sales tax are put at a competitive 

disadvantage with respect to businesses that do not. Out-of-state businesses that do not collect the 

sales tax have a nearly 10% price advantage over businesses that collect the tax, in addition to the 

benefit that many derive from in-state stores effectively functioning as show rooms for the products 

that out-of-state businesses sell. 

 

This rule protects the State of Tennessee’s tax base and fiscal health as remote sales continue to 

increase each year. This rule also ensures that the State’s economy remains strong and that all 

businesses selling to Tennessee consumers compete on a level playing field. 

 

The Department of Revenue received several comments in support of the rule filing and several 

comments opposing the rule filing. It also received comments that did not express support or 

opposition, but instead made specific inquiries or suggestions about the rule filing. 

 

Almost all participants in the Rulemaking Hearing process provided comments on similar topics, 

which the Department has grouped into the following categories: 1) The question of the rule’s 

constitutionality in light of the U.S. Supreme Court’s  decision in Quill Corp. v. North Dakota, 504 U.S. 

298 (1992); 2) The balancing of in-state and out-of-state business interests; 3) The impact of the rule 

on Tennessee businesses and on small businesses; 4) The cost of compliance with the rule; 5) 

Whether the rule enacts a new tax; 6) The mechanics of the rule; 7) Potential litigation challenging 

the rule; and 8) The economic effect of the rule.  

 

1. Constitutionality of the rule 

 

A number of commenters addressed the constitutionality of the rule under the  U.S. Supreme 

Court’s decision in Quill Corp. v. North Dakota, 504 U.S. 298 (1992).  In Quill, the Court held that North 

Dakota had violated the dormant Commerce Clause by requiring an out-of-state catalogue business 

with no physical presence in North Dakota to collect a use tax from its North Dakota customers, 

because that business lacked a “substantial nexus” with North Dakota. 

 

Some commenters took the position that the rule is unconstitutional under Quill.  These 

commenters asserted that the considerations motivating the Court’s decision in Quill are still 

relevant; in particular, that the cost of complying with sales tax collection and remittance obligations 

in other jurisdictions remains burdensome and that Congressional action is still the preferred 

solution. Commenters thought it unlikely that the U.S. Supreme Court will overrule Quill. One 

commenter asked whether the rule impermissibly exceeds the scope of the Retailers’ Sales Tax Act, 

given that the sales tax laws provide for the collection of sales tax within the bounds of the 

Constitution. 

 

Other commenters asserted that the Court’s reasoning in Quill is no longer applicable because, 

among other things, the cost of complying with collection and remittance obligations in other 

jurisdictions continues to decline, and, despite twenty-four years of effort, Congress has been 
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unable to pass legislation authorizing states to require out-of-state sellers to collect and remit sales 

and use taxes. Commenters noted that, in a concurring opinion in Direct Marketing Association v. 

Brohl, 135 S. Ct. 1124 (2015), Justice Kennedy expressed doubt about the continued validity of the 

bright-line rule adopted in Quill given the significant technological and economic changes that have 

occurred in the decades following that decision.  

 

Response:  

 

The Department believes the proposed rule is permissible under the Commerce Clause.  In Quill, the 

U.S. Supreme Court held that North Dakota had created an unconstitutional burden on interstate 

commerce, in violation of the dormant Commerce Clause, by requiring an out-of-state catalogue 

business with no physical presence in North Dakota to collect a use tax from its North Dakota 

customers, because that business lacked a “substantial nexus” with North Dakota.  In doing so, the 

Court adhered to its previous decision in National Bellas Hess v. Department of Revenue, 386 U.S. 753 

(1967), while acknowledging that the physical-presence rule Bellas Hess adopted was “artificial” and 

inconsistent with the Court’s “contemporary Commerce Clause jurisprudence.”  Quill, 504 U.S. at 311, 

315.  The Court reasoned that the physical-presence rule would relieve out-of-state vendors of the 

burden of complying with other jurisdictions’ tax collection duties, id. at 315 & n.8, and that Congress 

had “the ultimate power” to determine “whether, when, and to what extent the States may burden 

interstate mail-order” companies with that duty.  Id. at 318. 

 

In the twenty-four years since the U.S. Supreme Court decided Quill, there have been a number of 

significant developments that cast serious doubt on the continued validity of Quill’s physical-

presence rule.    First, as Justice Kennedy recognized in his concurring opinion in Brohl, the “Internet 

has caused far-reaching systemic and structural changes in the economy” in the years since Quill 

was decided, and there is a strong case to be made that “a business may [now] be present in a State 

in a meaningful way without that presence being physical in the in the traditional sense of the term.”  

135 S. Ct. at 1135 (Kennedy, J., concurring).  When Quill was decided, “mail-order sales in the United 

States totaled $180 billion,” and “the Internet was in its infancy.”  Id.  As of 2008, “e-commerce sales 

alone totaled $3.16 trillion per year in the United States.”  Id.  As Internet sales have increased, it has 

become increasingly evident that the physical-presence rule gives out-of-state businesses an unfair 

competitive advantage over in-state retailers and deprives States—particularly Tennessee, given its 

heavy reliance on sales tax—of a significant source of revenue.   

 

Second, the cost and burden of complying with collection and remittance obligations in other 

jurisdictions has decreased due to an increasing array of affordable software options, among other 

developments.  Tennessee, in particular, has greatly simplified sales tax collection by offering 

retailers without a traditional physical location in the state the option of collecting sales tax at a 

single uniform rate and filing a single return.  

 

Third, although the Administration has encouraged Congress for several years to enact fair and 

reasonable legislation that requires sales tax collection by out-of-state sellers, and would welcome 

such a solution, Congress has not enacted any of the various proposals put forward in the twenty-

four years since Quill was decided.  

 

Given these developments, the Department believes there is a strong possibility that the U.S. 

Supreme Court will distinguish or reconsider Quill, as evidenced by Justice Kennedy’s express 
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invitation for the “legal system [to] find an appropriate case for [the U.S. Supreme] Court to 

reexamine Quill and Bellas Hess.”  Brohl, 135 S. Ct. at 1135 (Kennedy, J., concurring).  The Department 

believes that the out-of-state businesses to whom the proposed rule would apply plainly have a 

“substantial nexus” with the State of Tennessee and therefore may be required to collect and remit 

sales tax from their Tennessee customers.  The rule applies only to out-of-state businesses that have 

$500,000 of sales in Tennessee; a business that conducts such a substantial amount of sales activity 

in the State clearly benefits from the State’s market and customers and will not be unduly burdened 

by having to collect and remit sales tax to the State.   

 

A summary of the Department’s response to related comments on compliance burdens is provided 

below. 

 

2. Balancing in-state business interests with out-of-state business interests  

 

Commenters stated that there is an unfair competitive advantage that out-of-state retailers enjoy by 

being perceived as making sales to Tennessee customers “tax free.” The commenters pointed out 

that the State is predominantly dependent on sales tax revenue and that this rule is necessary to 

protect the tax base.  

 

Commenters also asserted that Tennessee retailers bear higher compliance costs as a percentage of 

their sales tax collected because in-state retailers handle transactions made via cash, check, and 

credit card, whereas out-of-state online retailers generally process transactions made only via credit 

card or via a centralized payment service.  

 

Some in-state businesses commented that they would be harmed by the rule because it would lead 

to other states enacting similar rules that would require them to collect sales tax in those states. 

 

Response:  

 

The Department believes that this rule will put all retailers on a level playing field in collecting and 

remitting the sales and use tax.  

 

The issue is ultimately not one of in-state business vs. out-of-state business. Numerous businesses 

with no physical presence in Tennessee have chosen to register with the Department and collect 

Tennessee sales tax. These businesses are also placed at a price disadvantage when compared to 

retailers who do not collect the tax. This rule levels the playing field for these out-of-state businesses 

as well. 

 

With respect to the comments that in-state businesses would be harmed by the rule because it 

would lead to their having to comply with other states’ laws, the Department has addressed the 

concern over other states’ actions below. The Department respectfully suggests that it is not good 

public policy for a state to decline to enforce its own sales tax laws because some members of the 

public do not wish to comply with possible future requirements imposed on them by other states 

seeking to enforce their own laws. 

 

3. Impact specifically on Tennessee businesses and on small businesses in general  
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Commenters stated that the rule is burdensome on Tennessee businesses and on small businesses 

in general because it will force them to incur significant costs to comply with varying laws in over 

10,000 taxing jurisdictions.  

 

Commenters stated that promulgation of the rule encourages other states to enact similar laws that 

might require Tennessee businesses to collect sales tax on their sales into those states, which would 

be burdensome. Additionally, commenters stated other states might enact similar laws with lower 

thresholds for economic nexus, which might impose a compliance burden on Tennessee small 

businesses.  

 

Commenters stated that the rule will expose Tennessee sellers to audit by other state taxing 

agencies, and force Tennessee businesses to defend themselves in other states’ courts against other 

states’ audits. 

 

Response:  

 

This rule does not impose changes or duties on Tennessee businesses. Likewise, as a result of the 

$500,000 compliance threshold, this rule does not impact small businesses, regardless of location.  

 

First, this rule by its express terms applies only to out-of-state retailers selling into Tennessee. 

Retailers with a physical presence in Tennessee are already required to collect and remit the sales 

tax, and not subject to any new requirements as a result of this rule. Importantly, this rule does not 

require Tennessee businesses to comply with the laws of even a single other jurisdiction – let alone 

the laws of over 10,000 other jurisdictions. Tennessee businesses will not incur a single dollar of cost 

to comply with this rule. This rule simply requires remote sellers to comply with the same laws that 

Tennessee retailers already comply with. 

 

Second, this rule does not apply to small businesses with no physical presence in Tennessee. To be 

subject to the rule’s registration and tax collection requirements, a seller must make at least 

$500,000 in sales into Tennessee in a 12-month period. Given that it is very unlikely that a seller 

without a physical presence in Tennessee will make sales solely into Tennessee, out-of-state 

businesses who meet the $500,000 Tennessee threshold are likely to have total sales that exceed 

that amount.  

 

Third, this rule will not expose Tennessee sellers to audit by other state taxing agencies. The rule 

contains no provision allowing another state to audit Tennessee sellers. Similarly, the rule contains 

no provision requiring Tennessee sellers to comply with the sales tax laws of other states. Because 

Tennessee sellers are not exposed to other states’ audits by this rule, it follows that Tennessee 

sellers will not be forced to defend themselves in other state courts as a result of audits. 

 

Fourth, the Department is unaware of any other states that are actively planning to follow suit if 

Tennessee promulgates the rule. If other states are considering taking similar action, it is extremely 

doubtful that they would abandon their efforts in the absence of a similar rule in Tennessee. Other 

states will proceed with any intended plans regardless of whether Tennessee promulgates a rule or 

not. 

 

Finally, it is simply not good public policy to decline to enforce Tennessee’s tax laws based on 
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conjecture that other states might later choose to enforce their own tax laws, and might choose to 

enforce them in a manner that might be burdensome to Tennessee businesses.  

 

4. Cost of Compliance 

 

Commenters stated that affordable tax management software options are readily available from 

multiple vendors. They point out that online retailers have dedicated “shopping carts” for ease of 

application in calculating tax before the purchase. They believe that many retailers already have 

some form of software to address this issue in states in which they already have physical presence. 

 

One commenter stated that 24 studies were completed between 1956 and 1983. Those studies 

found that the median cost of collection during that period was 4.4% of sales tax collected. A 1993 

survey found the average compliance cost in all states had declined to 3.18% of sales tax collected. A 

1990 PriceWaterhouseCoopers study found a national average cost of compliance to be 3.48% of tax 

collected. This is a decrease of almost 25% from the prior studies and largely due to technological 

changes and advances in web-based solutions. The Joint Cost of Collection Study found that from 

2004-2005, average gross compliance costs had decreased again to 3.09% of sales tax collected.  

 

One commenter included reference to a study entitled Retail Sales Tax Compliance Costs: A National 

Estimate, Volume One: Main Report, prepared for Joint Cost of Collection Study, conducted by 

PricewaterhouseCoopers, April 7, 2006. At page 18, the study concludes that the cost of compliance 

for remote dealers operating under multiple state laws is not greater than the cost of compliance of 

dealers operating in only one state. This study found that the weighted average costs for retailers 

collecting tax in only one state is 6.17%, compared with 1.94% for retailers filing in more than ten 

states. 

 

One commenter stated that the cost of compliance would cost small and medium sized businesses 

“hundreds of thousands of dollars.” Commenters stated that small and medium sized businesses 

will spend $80,000 to $290,000 in setup and integration costs, and $60,000 to $260,000 each year on 

maintenance costs.  

 

One commenter stated that requiring out-of-state sellers to collect the sales tax imposes a 

disproportionate collection burden on out-of-state sellers. 

 

Response:  

 

Generally speaking, the Department believes that the evidence presented in the studies cited above 

indicates that the overall cost of complying with sales and use tax collection and remittance is not 

burdensome and continues to decrease because of technological advances, software availability, 

and sales tax simplification. The Department notes that thousands of Tennessee businesses already 

comply with state sales tax laws, and the Department has not received any information indicating 

that their cost of complying with Tennessee’s laws is significant. 

 

Importantly, this rule does not require any seller – in Tennessee or outside Tennessee – to comply 

with over 10,000 taxing jurisdictions’ laws. It requires only that sellers comply with Tennessee law. 

For remote sellers, Tennessee effectively has one single taxing jurisdiction with a single return.  

Under TENN. CODE ANN. § 67-6-702(f), remote sellers currently can opt to collect a single local tax rate 
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of 2.25% in addition to the 7% state tax rate on all sales made in to the state in lieu of the local 

option rate applicable to the location of the purchaser. Remote sellers, whether they opt to use the 

single rate or not, will file a single sales tax return for all sales into Tennessee.  

 

The Department respectfully does not find it credible that remote sellers will incur costs of $60,000 

to $260,000 each year to comply with Tennessee’s single jurisdiction approach. No evidence (such as 

cost proposals or studies) was presented in support of this assertion. Likewise, the Department does 

not believe that remote sellers will incur compliance costs that are higher than the costs borne by in-

state sellers, especially given that remote sellers (unlike in-state sellers) have the option of electing 

to collect the sales tax at a single rate and it remit it to a single jurisdiction. 

 

5. Assertion that the rule creates a new tax 

Commenters stated that this rule would be seen as, or is in fact, a new tax. Some of these 

commenters cited a recent poll of Utah residents as evidence of this assertion. One commenter 

noted that Tennessee’s non-collection of the sales tax from remote sellers makes purchasers think 

that the sale is tax-free. 

 

Commenters asserted that promulgation of the rule constitutes taxation without representation, 

because out-of-state sellers have no political power in the State of Tennessee. 

 

Commenters also stated that the rule does not create a new tax, because the sales and use tax is 

already due on the sales covered by the rule.  

 

Response:  

 

The rule does not create a new tax. Since 1947, the sales and use tax has been due on all retail sales 

of tangible personal property or taxable items in Tennessee, unless exempt. This rule does not 

change current law. Instead, the rule simply ensures that all out-of-state retailers who make sales in 

Tennessee, above the $500,000 threshold, properly collect and remit the tax due under current law.  

 

The Department strongly disagrees that promulgation of the rule constitutes taxation without 

representation. No state is limited to taxing only individual residents who are entitled to vote in the 

state. Rather, each state may tax individuals and entities that have sufficient nexus with the state, 

regardless of whether they are entitled to vote there.  

 

The Department respectfully suggests that any perception among the public that enforcement of 

sales tax laws is the equivalent of imposing a new tax – whether in Tennessee, Utah, or elsewhere – 

is an issue of public education and not a reason to decline to enforce the law.  

 

6. Mechanics of Rule 129 

One group of commenters provided suggestions relating to the mechanics of Rule 129. These 

suggestions were related to concerns regarding the calendar year period during which the retailer 

determines that the $500,000 threshold is met (note that the rule was originally drafted to reference 

meeting the threshold during a calendar year, instead of during the previous twelve-month period).  
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